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MESSAGE FROM THE PRESIDENT

I regard it as a privilege to have been a student of the ILS
Law College and thereafter the Presideat of the Indian Law Society.
Today it is in the background of the same privilege and with pleasure
added, that I am writing these few words.

The ILS Law College has decided to bring out an annual
publication called ‘ILS Law Review’. The first issue of the ILS Law
Review is being brought out in March 2008. Distinguished academicians
have contributed their articles to the ILS Law Review. We are thankful
to them for sparing time in the midst of their busy schedule to write
those articles for us. The students also have contributed their mite by
writing articles which are extremely well-informed and instructive. I am
happy that the young generation of law students is taking an active

interest in the dynamics of law. The future of law depends upon their
performance.

I wish the publication success in all its efforts.

Y. V. Chandrachud
Former Chief Justice of India,
President, Indian Law Society.
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I’'m very happy to present the first volume of our law journal ‘ILS
Law Review’ to the legal fraternity. Publication of ILS Law Review was
on our agenda for a long time and was over due.

Publication of this law review is not simply an academic activity
for us but carries a lot of sentimental value. This first volume of the ILS
-Law Review contains presentations made by distinguished scholars and
students of the ILS Law College at the Conference held during the
“Remembering S.P.Sathe” event held on the 1% death anniversary of
Professor Sathe, the former principal of the ILS Law College. It also
contains the first S. P. Sathe Memorial Lecture delivered by Professor
Upendra Baxi, during the said occasion. The event was held in March 2007.

Professor Sathe always encouraged his students to undertake
research and to develop writing skills. There could not have been more
befitting honour to his memory than to publish the brilliantly researched
articles of the students of the ILS Law college in the form of a law journal.
We are committed to bring out a volume of ILS Law Review every year.

I take this opportunity to thank all the scholars and our students
for their contributions. I congratulate Mrs. Sathya Narayan, Joint-Director
TALS and her team for very ably shouldering the responsibility to bring
out the first volume of ILS Law Review. I appreciate the hard work she
has put in.

I am confident that our journal ILS Law Review will be certainly
acknowledged as a scholarly journal very soon. I wish the journal great
success.

Vaijayanti Joshi
Principal, ILS Law College

EDITORIAL

The launching the first issue of the ILS Law Review, gives me
great satisfaction, as our efforts to publish an annual academic law journal
of the ILS Law College, which had, until now remained an unfulfilled dream,
has become factual.

During the course of early discussions, which were held, to decide
the format of the Law Review, it was Suggested that it has be planned
with a specific theme for each volume. It was also being planned to invite
contributions from scholars and intellectuals in the law field. However, as
our efforts towards that end made it apparent, that it would be too upbeat
for a new law journal to be selective of contributors and of any particular
theme, we determined to grab the first opportunity and decided to publish
the presentations made by the ILS students and distinguished scholars at
the “Remembering S.P. Sathe” event organised in memory of Professor
Sathe on his first death anniversary. The three day event was organized
on 9%, 10® and 11® March 2007. Professor Sathe was the former Principal
of the ILS Law College and Honorary Director of Institute of Advanced
Legal Studies. The event had three features: a Conference, a National Moot
Court Competition and a Memorial Lecture, organised under the auspices
of the Professor S.P. Sathe Foundation. Professor Sathe, the creative
thinker, the inspiration of ILS Law College breathed his last on March 10,
2007.

The present format, which is adopted for the first volume of ILS
Law Review, requires a special mention. This format is not designed for
the perpetuity; it may change. The original idea of a single premise and to
get hold of contributions from the academia is not adjourned sine die.

The opening section of the review contains the first S. P. Sathe
Memorial Lecture delivered by Professor Upendra Baxi, on 10® March
2007. Upendra Baxi deliberated on globalisation in relation to the future
of humankind, with a finale about the judicial conscientiousness. This
section is designed to maintain, as much as possible, the articulations of
the speaker with the larger audience. However, Upendra Baxi has
thoughtfully has revised the text of his address, without impairing what
was spoken a year ago. '

A special feature of this issue is a section titled as “Unfinished
Agenda” of Professor S.P. Sathe. This section contains lectures written



by Professor Sathe, which were to be presented by him in the lecture
series, planned under the Principal Pandit’s Memorial Lecture Series
(Principal G.V.Pandit, former Principal, ILS Law College was Professor
Sathe’s teacher, guide and philosopher). Professor Sathe departed, before
he could complete this assignment. Professor Sathe always believed in going
through several drafts of his writings, which he circulated amongst his
colleagues to read, to discuss and to correct. The three pieces (each being
the third draft) that are included in the Law Review are in the state in
which it was, when the work was halted, and as he intended them. Inclusion
of these three pieces of Professor Sathe, posthumously, has undoubtedly
enriched the ILS Law Review. We are confident that these unpublished
pieces will have profound influence on the next generation of students and
teachers and be a good source of inspiration for them to think.

The second section, the “Articles” section, though appears to be
more on traditional lines, is in fact improved texts of presentations of
Professor LPMassey, Advocate Andhyarujina, and Advocate Milind Sathe
made during the Conference on “Discussions on Current Constitutional
Issues” arranged on 11% March, 2007. This section takes us through a
wealth of information and insights of these scholars into various
constitutional issues. The presentation of Advocate Andhyarujina on Basic
Structure of the Constitution: The Noble fiction of the Supreme
Court has revealed certain hidden truths about the infamous doctrine “The
Basic Structure’.

_ An educational institution whether, new or time-honored, is most
effectively defined by its students. This three-day event was significant in
many ways and all the more because it was so remarkably made student
intensive. The third section, under the title “Students” is included in the
Law review, which contains contributions made by the ILS students. These
contributions are revised texts of presentations of students made during the
Conference on “Discussions on Current Constitutional issues”. Professor
Sathe would have loved it as he always favoured student participation in
academic activities.

. We hope, as this first issue of the ILS Law Review, gets underway
successfully, it will establish an eminence at equivalence with its alma mater.

This issue is dedicated to Professor S.P. Sathe.

Sathya Narayan
Joint Director, IALS
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The New Property and Constitutional Impunity-
Some Reflections on the New Age of Reforms!

Upendra Baxi *

Beloved Chief Justice Chandrachud, Vijaya and Nikhil Sathe,
Professor Dhanagare, eminent colleagues-and compatriots of Professor Sathe
in social and legal action in Poona and elsewhere, distinguished participants
to this memorial event including Professor Massey and Mrs. Massey and
other colleagues, Principal Joshi and her eminent colleagues in the law
school, Shri Rao Saheb Shinde and Sita Bhatia, friends and students.

Prefatory Remarks

‘This for me remains an overwhelmingly poignant moment of public
utterance.

It’s very difficult to be in Pune for me without the experience, now
forever denied, of the warm embrace of Satyaranjan Sathe. The embrace
was always an act of friendly provocation and of live disagreements
between us. Being in Pune bereft of Satyaranjan’s warm presence is indeed
an uncanny experience. He lived a full, Constitutionally sincere, and always
provocative citizen life. He has now assembled elsewhere, and yet today
we all seek to address him and invoke his presence amidst us now. Yet,
as- Principal Joshi has said, his live legacy must continue to inform and
reshape each one of our lives, infected with his prodigious and precious
dedication to the redemption of forms of Indian Constitutionalism. I have
no doubt that his spirit presides over this occasion.

Let me tell you how it presides over me! Whole through the last
day and night, and much of today morning, I re-wrote the script of my
lecture. And I have a feeling that Satyaranjan (as he allowed me to call
him) was not clearly happy with what I had written. My laptop experienced
his now divine presence, when it obliterated my script from the computer!
He reaches out to me everywhere. He was not only as a teacher, and a
friend, but also one of the sternest critics of my writing style, which I admit
has lost its early innocence. So the erasure of the digital text is an occasion
which marks, in yet another from of his co-presence in my life. ‘

*  The first memorial lecture delivered under the auspices of Professor S.P. Sathe Foundation
durng the “Remembering S.P. Sathe” event organised by Indian Law Society, Pune, March,
10th 2007. baxiupendra@aol.com

! This is a revised text of the address, including portions of the written text not actually
presented in the Lecture, and the addition of some extempore remarks form the transcript of
the speech that Sathya Narayan has so helpfully prepared. The major departure that this text
makes is in the introduction of two categories of citizens. Some parts of the lecture as
presented have been realigned as footnotes. Some portions from the transcript text have been
deleted. All said and done, the basic structure of what was said a year ago is not here impaired!
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In a sense, my presentation here this evening is also a sort of
lovers’ quarrel with him for his not being with us-today, especially when
his voice and his presence is needed in these days and moments of hyper-
globalization of India. I miss him today especially when I cons1de-r the ways
in which some of his views on judicial self-restraint in economic policies
unfortunately in my opinion stand appropriated by new forms of judicial
orthodoxy.

Thanks Vaijayanti, Sathya Narayan and other colleagues for inviting
me for honoring me on this occasion. Thanks Sita for your kind words of
introduction, which have reminded me of the ways in which.I have
mismanaged my life and time?! Congratulations also for making this event
of three days so remarkably student intensive. I know Sathe Saheb would
have loved it. That was him. Congratulations also because for setting up a
whole new tradition of remembrance. The ILS Law College is already
tired of reminded that it is women —led institution. So I will not reiterate
this save saying thus much: I think the ILS Law College is a true feminist
commune of law teaching, legal research and opening up new ways of legal
sensibility and imagination. The question then is: how may it continue the
pursuit of feminizing, in future years, the memory of Satyaranjal_n Sathe.
Women remember in ways very different from men, who also assiduously
cultivate the art and craft of repressive forgetfulness as well. '

In that context I need to say that one human being, more than any
one else, sustained S.P. Sathe. He was a difficult man to live with; at times
impossible; remarkably, Vijaya Sathe sustained him in every walk of his life.
I want to thank you Vijaya, for that and I am sorry that lump in my heart
makes it difficult to say this fully.

The original title invoked the term- ‘hyperglobalization.” Fortunately
Sathya Narayan has wisely removed this word from the title of lecture.
Sathe Saheb would have himself done the same! He avoided ‘jargon’ and
admonished me for being an addict! Befitting this occasion, I try to speak
simply, even as I would have to speak about the complex ideas rolled-up
in expressions (such as globalization/ hyperglobalization) that convey some
new histories for the future of humankind.

2 A word of apology to Sita Bhatia, because when she was attempting to narrate my bio-data I ha?d
to interrupt her by saying ‘Jasti Bolu Nako'. There is a history to it. When I was a student in
the University of California, Berkley, residing at its. International Student House, there was a
popular demand that I offer, at one of the inter- cultural events, a glimpse of Indian culture.
So I decided to be a priest and perform marriage ceremony. 1 got angavastra and the Vedic texts
from the rich University library, memorized the shlokas. The problem was how to find a couple
for these rites! An aiready married couple — Vilas and Asha Munshi agreed to my priestly
auspicious, Asha came in a very stunning bridal dress. I couldn’t help saying how beautiful Asha
looked, whercupon she sternly said: “Jasti Bolu Nako’. Te stemness of this remark has forever
inhibited my attempts to speak in Marathi!
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The Dreadful ‘G’-word

Globalization means very many different things to very many
different people in very many different times. In fact the word ‘globalization’
is a Wall Street word. It was invented by Wall Street Stock Brokers, as
we all know. The sister term ‘glocalization’ was also invented by a Japanese
businessperson. So, to start with we may not fail to note the close linkage
between business/industry and the current idea of Globalization.

There are many things, one can be saying of globalization. I will
have to be content here with some brief remarks. Because globalization
has been a historically occurring process for quite a few centuries, may I
present this history simply via the categories: G1, G2 and G3? I have
written about these rather extensively; but this is not an occasion to revisit
what I have previously said - -

G1 means conquest globalization, where group of people, or state
or a collectivity of states, proceed to conquer territories, peoples and
resources and use them for their own advantage. This began in the earlier
middle Ages, crystallizes more fully in the histories of European colonization.
The Indian legal systems and cultures bear the fully brunt of these
processes of conquest and subjugation even till the present moment.

G2 is a spectacular manifestation of the reversal of G1. In this, a
new ethical sentiment emerges marked by the struggles of the subjugated
nations and peoples directed towards freedom from colonial ‘rule.” G2 is
the birth-site of the principle of self-determination. The historical enactment
of this principle further reformulates the ethical sentiment described as the
movement for human rights in postcolonial times., Human rights is a both
a big subject and now also a mega-industry. Yet, the essential idea of human
rights makes a simple but difficult demand that we all ought to take each
other seriously. We should respect the dignity of the other as we respect
the dignity of ourselves. A comparative study of postcolonial Constitution s
clearly shows how arduous attempts were made to ground governance in
distinctly human rights-friendly terms?;

G3 is described variously. It is, in sum, a new phenomenon. It is
a new ideological form which says simply: ‘TINA’ (There Is No other
Alternative.) No alternative to what? Francis Fukuyama in his book, The
End of History and Last Man says this in some stunning words: G3 now
means ‘the terminus of mankind’s ideological evolution and precludes any
other alternative; to the ‘universalization of Western democracy as the final
form of human government.” In this sense, G3 declares a war against

3 Incidentally, some of my American friends constantly remind me that America was the first
postcolonial society and Comnstitution. Well, this is a historical fact of some importance. But
the American history also constitutes the postcolonial colonial times for other nations, as the
various histories of the Cold war, and events since 9/11, so fully reveal. But this is scarcely an
occasion for telling these stories.
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political plura]ity. TINA also extends to other areas (there is no alter_natlve
to the TRIPS regime, no alternative to dismves.tment, no alt_erat{ve to
abolition of capital control regimes, etc.) The trick here consists in the
old magic of reiterdtion: the more people are made to say the TINA mantra,
the less it remains possible for them to make sense of any alternatives!

G3 seeks to put at end the G2 narratives. Note .that just ‘when
for us the postcolonial society’s history has begun, it_s end is speed}ly aqd
terminally announced. G3 is a thriving business, indeed! Ft thnve*_s in
promoting the virtues of endology, endolatory and endo_mama. Various
sorts of peoples compete to announce the end of someth}ng or the_other—
the end of ideologies, justice, human rights, work, science, agncl_llture,
development, among other things. . The beautiful thing about .be}ongmg to
the community of enologists is just this: they are busy proclaiming end of
everything in the world, excepting of the art and craft of endology!l The
other two terms will have to be explained summarily! Endolatory is simply
the worship of the various histories of endings. Endomania is a symptom
of a serious malady in search of a therapy. .

G3 re-imagines the world in terms of integrated markets for the
onward march of the global capital. For this to occur succegful_ly,
disciplinary globalization needs already be in place; and thc hlstprles
of the ‘conditionalities’ imposed by the World Bank and International
Monetary Fund in the name of structural adjustment already show how global
capital begins to put disciplinary globalization in plﬁc?. "I:_he secon@ path. of
G3 pursues what has been named as regulatory globalization-ways in which
multilateral treaty regimes (like WTO, NAFTA,:fmd the EU, though each
very differently of course) install global-capital friendly from of regulatory
globalization.

G3 means a fundamental change in the very idea of human rig_hts‘.
The Universal Declaration of Human Rights said just this: all human beings
are entitled to equal worth and dignity and respect, bgcause they are }Jom
as human. Today the shift is towards the understanding of human rights
as trade market friendly, trade related human rights. That is global
corporations claim that they should have human rights guaranteed to them
as to right to property, right to honor, and the right to..make s.upe?r/'hyper
profits. Further, these rights should take priority over nght of mdm_duals
and group of citizens. I don’t recall now whether Chief Justice Chandrachud
was on the bench, but there is an interesting case Delhi Dire.ctory case,
the Yellow Pages Case, where the Indian Supreme _'C'ourt sa{d that the
right to freedom of speech and expression means al:ld‘ includes ngh’c‘ to free
commercial speech; commercial free speech (thriving on _advertlsement
revenues) in turn entails untrammeled, and un-enumcratqd, ngpts of global
capital to own and to operate info-entertainment industries, with a meager
Constitution al and judicial oversight.
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This is not all. In G3 stands further articulated a perspective the
urges us to consider the ‘fact’ that global corporations should be given
greater rights so that we can in tum serve human rights of individual better,
or most effectively. In G3, politics becomes commerce and commerce
becomes politics. This is how India that is Bharat (an identity proclaimed
by Article 1 of the Indian Constitution) now simply becomes Indian Inc!

What is more important is that there is a change in the very idea
of representation. The old theory was that elected representatives
represented people. Today elected representative feel constrained to represent
the community of multi-national global capital and direct foreign investors
to their own people. The idea of representation has been transformed.
Elected offictals do not represent the people they represent the global capital
to the people. There is a big change. Of course it is not an €asy process
to represent either people or global capital.

So what do we now daily hear? India will emerge as a major global
power, with China, sometime in the early decades of the 21* century C.E.
India should forever attract a larger share of global investment. In terms
of the economic growth rate, India will catch up with China by 2020,
excelling in global competition and even the United States of America by
2050. This is all that now seems to maiter! Why should one want to do
this in the first place seem no longer a Constitution ally pertinent question
for India’s arch-globalizing chattering classes!

Several important implications follow. The Indian Constitution must
now be regarded not so much for its rights and justice assurances and
potential, but as a repertoire of vast executive and administrative powers
furthering G3 policies. The fifteenth word of the Indian Constitution is
‘socialist’— it should now be tolerated to adorn the Preamble, provided it
is not taken seriously and does not intrude on G3 governance. If it does,
it may be amended away! The second fundamental duty of all citizens
[Article 51-A ()] to ‘cherish and follow the noble ideals which inspired
our national struggle for freedom’ must be rendered meaningless in the
typical zodiac of Indian G3. For, G3 may thrive only when an abundant
growth rate of the practices of assassinating historical memory; I was
tempted to call these Assassins of Memory Citizens (AOMC.) Resisting
this characterization, allow me to name such citizen practitioners as BCPC
(Bury the Constitutional Past Citizens.} A contrasting category stands offered
by Constitutionally Sincere Citizens (hereafter CSC.) :

The BCPC now full-throatedly suggest that we move ahead and
beyond the forms of constitututional nostalgia. The BCPC reject the notion
that developmental governance should be human-rights based Indian
governance because would .be ‘bad’/ inefficient governance. The BCPC
insist that most developmental governance practices should provide scope
for human rights neutral forms and spaces of governance.. The BCPC
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f administration and governance increasingly free of judicial
g::lael;g Za(lelcliespgwer. BCPC see little wrong in tpe very performanc:ss_of
privatized governance; thus, for example, the Inc.han Planning C(;lrnnmlsm:rri
saw nothing wrong in opening the doors of Yojana Bhavan to the exp T
spokespersons of global capital. The BCPC seek, as we see la'te_r;lto impose
structural adjustment of the paradigmatic fon.ns of Indian judici 'acgl\lnsr?,
courts, including the Supreme Court gf India, may speak occasion dy_ 0
the rights and lights of India’s Constitutionally worst-off peoples bfl‘lt in ou;%
so may not deplete the aggrandizing G3 governance ag.endqm 0 ecorllom_t
rationalism. The BCPC themselves have no compunction in recoursing to
the Constitution to preserve their Constitutional immumnity and impunity.

In contrast, decent CSC continues to invite attention to the Indian
Constitution as a charter of good governance. They point out that that Il’arts
111, IV and TV-A of the Constitution, as vs_rell as the preambulatog va 1:;:5;
ought to remain resilient even in the Indm.n era of G3. CSC ms1Ist - ;1
these provide some key ideas of Constitution ally leg1t1matebln N
development. They suggest that the fifteenth word of the Pream ﬂf sti .
remains pertinent. Practices and policies of development may not be I(Iugitl
of human-rights neutral arenas but adverse human rights impacts shou. ¢
rather be consciously considered in defining developmental measures;h ane
project administration and evaluat'%on. I may not ,here _elgbg;gtﬁ e:se
.contrasting mindsets save simply noiing that in t‘odays_ Irzdlafﬂ 2 eclgﬁa
all to easy for the BCPC to brand CSC as ‘enemies’ of a New I .
and stand constituted as worthy recipients of the awesome state repressiv
power. o -

CSC continues to pursue constitutional agth(_)rize.d pursuit of c_1t1zetfl‘
dissent and action. In this, they thus constantly invite ‘v1gorous ezccrcnsde (1
state power, under the name of ‘seditious,’ and even ‘treasonous coIn dqc ]
BCPC thus continue to blur some bright lmeg .etched in th'f“:h pclsag
Constitution between democratic dissent and political treason. The "
practices now increasingly confront the BCPC-led state,fregm_xe spog;(ge
propaganda, which brands them as ‘anti-developmental.” Eminent -—f
such as Medha Patkar, Vandana Shiva, and Aruna Roy, in the company ©
others—must thus be constantly rendereq by the BCPC practg:laiszj;ts
‘enemies’ of the unconstitutional idea, and the imaginary, of'a_hyperglo zing
Indian moment. Less internationally known but localljf activist CSC continue
to face all kinds of state —political and legal- repression.

Thus stand re-enacted some intransigent concerns about the relations
of human rights to the logics of globally competitive Indian dct}rlelopnt;;r:lts.
Satyaranjan Sathe would have cautioned me against recourse to these —
of discourse; but I know that he would have remained deeply sympathe

to the spirit of my critique.
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G3 Constituted Logics of New Property

BCPC now foster the idea of new property (hereafter, NP) The
old idea of property (hereafier OP) was articulated with much complexity
in the Indian Constitution as a corpus of constraints on the power of the
State to take away or over citizen’s property. OP was overall conceived
as inherent to the exercise of freedoms enshrined in Part Il of the
Constitutional mandate for the protection, and promotion of political freedoms
such as freedom of speech and expression (recognized early by the
Supreme Court of India in terms of the rights of a free press,) Article 30
type freedoms and rights to establish and administer educational institutions,
and associated freedoms and rights under Article 19. At the same time,
Part IV of the Constitution imposed a paramount Constitutional obligation
on the Indian state to progressively implement laws and policies towards
empowering the Constitutional have-nots. Inbuilt thus in the OP was a
tension, even a series of contradictions. Holders of executive and legislative
powers of the state, acting as institutionally sincere citizens were required
to limit the sway of the ownership over the means of production; they were.
also summoned by the Supreme Court to show exemplary fidelity to the
discipline of just compensation. Thus begins an extraordinary saga of
conflicted relationship between the wielders of supreme executive/legislative
power and of the apex adjudicative power. Some Justices were inclined to
reinvest vast powers in the hands of elected officials; others thought that
do this was to pave way to the ruination of the Constitutional logics of
freedoms and rights of Indian citizens. Commentators on Constitutional .
change and development remained similarly, and equally, divided.

I have narrated these complex stories several times; so has
Professor Sathe, in the companionship of fellow academicians. This is not
an occasion to revisit these OP stories. Nor is it a right moment to revisit
the scholarly critiques of the OP jurisprudence developed notably in Golak
Nath and Kesavananda Bharati. Nor further may I engage here the
constitutional, developmental, and social import of the demotion of Article
31 fundamental right into a mere constitutional right (Article 300A.) Even
within these narrative confines, it however remains important to say that
forms of contestation over OP always entailed an agonized deliberative
attention conceming the ways of articulating the competing claims of
constitutional haves and have-nots. The question was not simply about
permissible ways of rearranging property rights and relations but rather
crucially involved contestation about the justice qualities of these. The
BCPC-constituted classes have simply no time, nor any inclination for these
recent past times of Indian constitutional development. It is no mere word-
play to suggest that the BCPC classes wield the power of digital cursor
over the constitutional territories constantly refurbished by CSC practices.
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This narrative should be enough for the present purposc as
speaking to some new G3 type of NP notions. I must immediately add a
caveat: the expression NP in comparative Constitutional scholarship of the
70s and 80s signified the welfare rights of the impoverished. In sum, it
was thought that the impoverished Indians should be invested/endowed with
NP rights, in terms of respectful to their just claims over the modes of
generation, and distribution, of social wealth. Today new property means
something radically different.

NP, put this summarily today because I don’t have the time for
any larger presentation, transforms the idea of law, Constitution, and judicial
process in terms of fashioning new instruments of wealth maximization.
It has little or nothing to do with the rights and futures of the Constitutional
have-nots. . Unlike OP which was infested with the languages of social
justice, NP addresses primarily the logics of policies that serve the
enhancement of India as a player in global marketplace. No longer matter
considerations of the fidelity towards justice obligations Constitutionally
claborated in Part IV (and also now in Part IVA.)

What matters decisively is how the Indian Constitutional and legal
order should be rearranged, without the fury and the fanfare that necessarily
stands etched in the languages of formal Constitutional amendments. What
decisively matters on this BCPC Constitutional registers are ways of
escalating favorable ranking in variously formulated global capital investment
indices. NP thus almost entirely effaces the originary idea of Constitutional
development as disproportionately beneficial to Constitutional have-
nots”: rather, it privileges directions and movement towards further feats
of empowerment of the Constitutional ‘haves.’

‘Free’ market logics, rather than any originary Constitutional ones,
now define the very idea of development. A new G3 conception of
Sarvodaya (lit. the rise of all together) thus emerges. What Dinkar Mehta,
perhaps the sole great Marxian Gujarati thinker, said of the older notions
of Sarvodaya epplies its globalizing reincarnations as well? Mehta said
memorably that Sarvodaya means just this: ‘Let an ant double its size
and let an clephant double its size!” What happens is that when an ant
doubles its size it still remains a tiny creature compared to elephants. Social
wealth maximization is always directed to the elephant’s benefit, rather than
being benign to ants. The G3 NP says this indeed ought to be so! It is
not clear though how the ants may thus at all stand to benefit!

NP, as now led by the BCPC classes, redefines the rule of law
now as the rule of global capital. The primary business of the state is
that it becomes just that: business. Put another way, the Indian state now
owes more obligations to industries, multinational corporations, and diverse
communities/constituencies of direct foreign investors than to its citizens.
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_ Indeed, in the process the category of ‘citi hip’ i
h_a?.uly re-assembled in the imagerygolf.'ythe f(zf:::rzne:illl pantcllmcsofs'n::zm ,
gmzenshlp. The_ ‘good’ thing about financial citizenship is said to be thfsr
it exzhanc?s I.ndla’s competitive edge in the global marketpla’cés Likewi -
the gopd thing about consumer citizenship lies in the fact that tine remI:'e,
conspicuous consumers; the more they pursue the new hzbits (])I;'
consumption, the better emerges India’s position as a global player. This
new citizenry stands presented as the best from of Constitut-ion [
developmen.t .because financial citizens demand a level-playing field and tl?e
consumer citizens demand a similar field via protection of their rights. All
this, in tumn, 15_3_;531(.1 to further promote some new cultures of trans arianc
and accountability in cultures of the Indian democratic governance ’ g

No doubt active, and also activist, Indian citize ior
benefits a good deal from accomplishments of goVe:rnn.arnyc::hté:'a]:‘;lpslp?élrseIilct:1 :
whfzther via the consumer protection or the right to information type legZi
:ﬁgnnes. At ‘the same time, the jury remains out, as it were, concerning

e question: How may after all these measures close in the very act of
opening up the futures of human rights for the Indian impoverished?

Six Forms of New Property

. I must hasten the pace of this presentati \
still to ﬁn@ time for narrating some receI;lt doinglsoifnt?l:‘ sziiziseégpﬁ:
ggurt. I simply ‘love’ the Indian Supreme Court. And Chief Justice

anfirachud wou!d bear out this confessional statement; he valiantl
f:xpenenced, and withstood, my ‘love.” The Court, under his l’eadership 'Wajér
l(r)ldeed a great court. He bore with great dignity and quiet appreciatio’n the

pen Letter 130-1:.he CJI, critiquing the Mathura decision, that T was
privileged to initiate in the companionship of three other Elistin ished
colleagues. He achieved more for us by declining the invitation to %llilsmiss

some inaugural social action litigation that Loti i :
the Agra Home Case. gation that Lotika Sarkar and I initiated via

So let me come quickly to these six forms

‘ First, Indian globalization means 3 D’s: Disi
Der;atmnahzatipn and Deregulation. What does this me;ﬁ?pl‘lli;ilsnl‘;izsaﬁ?iﬁ;;
Indl‘a as’Constltutipnally conceived is now a cémmodity constantly on put
on ‘sale’ to the highest bidder. The three Ds also foster a new class of
SOB. _I.mu.st hasten to clarify, because I never use four-letter, and always
deeply sexist slang words, and remain deeply offended by t’hesé Let 1}1’3
pass over the gat ﬂli:}t SOB is a three-letter’ its import remains t]:;e same
So, } use ',SOB as s‘1gnifying ‘Sons of Bharat.” These now systemiéall);
put ‘India’ on sa}le in every respect. Indian resource-territories, policies
and even the Indian ideas Constitutionalism and justice are now iJresented,
as 1t were, up for gabs in the global marketplace. ,
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Why is India that is Bharat thus put to sale? It is on sale because
as the learned Prime Minister Manmohan Singh frequently says we should
be ‘world-class’ in every sphere,’ as if the Constitutional discipline at all
sequestered such happening! No doubt, being world class also means some
investment in literacy and numeracy drives for Indian Constitutional worst
_off and some afterthoughts by way of ‘inclusive growth’ typified by the
Employment Guarantee Scheme Act, the distributional goods now promised
to impoverished strata of Indian Muslims, and the fractured policy.
declaration concerning relief and rehabilitation for those fully adversely
affected by developmental projects. Inclusive growth is that the supreme
executive may say from time to time wish to say it is, unanchored in Part
IV, IV-A, and the Constitutional perambulatory values. Should you doubt
this, please do a number word count of how often theses occur in the
Eleventh Plan formulation as compared with the previous G3 texts.
Incidentally, may I fondly hope that the ILS students and alumni may
cultivate less grandiose and more Constitutionally sincere conception of Indian
development? This lesser aspiration, I believe, will much better carry
forward the Sathe legacy into future histories of Indian Constitutionalism.

Second, we are constantly told that India’s future lies in an endless
pursuit of knowledge-based economy. So India has now its own ‘knowledge
commission.” A handful of regime-picked, yet still eminent experts in their
own right, will now tell us how to further the knowledge-based economy.
Despite the fact that for six decades, the Indian Universities are producing
knowledges, these are not to be trusted any longer to serve the distinctive
Indian G3 zodiac. J. PNaik, whose centenary year we still continue to
celebrate, would have been appalled by the idea of a knowledge
commission! Who today bothers, anyway?

Third, the idea of knowledge-based economics is now subsumed
almost entirely, by the WTO/TRIPS (Trade Related Intellectual Property
Rights) regime. This altogether cancels the forms of autonomous
development of national TPR regimes. TRIPS thus replace the world’s first
radical postcolonial legislation: The Indian Patent Act of 1972. India’s first,
and enormously long —serving, Prime. Minister Jawaharlal Nehru himself
attached great importance to an Indian patent system but was not able to
achieve this because of the fierce pressures from the United States and
international cattels like the OPPI. The reform was accomplished by India
Nehru Gandhi, soon after the Bangla Desh ‘war.’ Later, CSC led, but still
fully participatory, mass movements opposed the Dunkel Draft and at least
one Constitutional challenge was filed against the ratification of WTO/TRIPS
on the ground that it comprehensively violated parts III and IV of the Indian
Constitution. The Bombay High Court failed to rise to the occasion. I have
narrated the story elsewhere. I may not here engage you with further stories
concerning how reform of patent law was vigorously opposed by Indian
human rights activists and yet eventually fully inscribed on the statute book.
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_ The overall result is just this; MNCs now determine

Indian s_0c1a1 and economic rights. Agribusiness determines tht:eitit;lllg:r?s g?
yet a third green revolution in-the —making; (please think of Mdnsan:gy and
BT C_ottqn stories _here.) MNCs now indisputably determine the future of
the right to food in India. Pharmaceutical MNCs likewise determine the
future qf Indaap human right to life and livelihood. They claim a right to
unczermme Indian drug control, safety and pn'cing policy. A new category
of evergref:n’ patents is now sought to be imposed (as unfolding now in
the Novartis Case. A depletion of India’s power to produce life savin
generic drugs (anti -retroviral drugs for HIV, AIDS treatment) 'seemgs
already on the WTO regulatory cards. Put in stark words, the
phat:maceutlcal MNCs now claim the sovereign right to administer c,apital
E:Snézhgizrg to Indian cil;'z;;ns without due process. That’s what knowledge-

omy means. I hear your a u:
e et e o againstyit, pplause but may I say to you: please

.'Fourth, a totally new form of property rights n

f:speclally via the ways of protection and falz:i]igtioi ofgthe rigz:: :ﬁzrrgie .
investors, regardless of the Constitutional mandate and hnperatives This lea%dls:
to a sea-change in Indian Constitutional law and interpreteition New
mstxtgtwpalﬂ_nes thus emerge in the shape of regulatory agencies (Thmk here
of privatization of electricity, water, infrastructure development i)roject's etc.)
'l_"he reigning idea here is not social justice but market efficiency th:-;.t
liberally passes on the costs to consumers in the name of more effebtive
development. Rfegulation is directed to provide level-playing field for the
competing fractions of capital. Tt must now so proceed as to ensure and
boost investor confidence and the right to make not just profits bur super/
hyper pr_oﬁts. Should you doubt this, please read word by word the Spét::ial
Economic Zone (SEZ) Act 2005 and the rules made thereunder, especiall

.the_language _of" power under Section 49 of the SEZ Act. Vi’a the SE%
regime, the Indian state assumes the form of a sabbatical state. By this

I mean here that the State and the law go on a longish Conétitutionai

holiday!

Why so? India’s exports have to increase. ia’
export increase? Because SEZp should after all rem?;fl re“lgﬁe);els‘lltla?lfﬁidinhtg;l:
which would maximize the prospects of India as a long-term competitive
globa.ll playt?r. Why should it become competitive global player? Because, it
is saldf India should overtake China by 2020, and America by 2050 Tilis
is a fairy tale, also embodying many horror stories of CSC repression.' The
BCPQ classes have little patience for the horror stories of the sorrow and
suffering of Singur, Nandigram, and as of now (at least on my present
cont) as many as 117 Special Economic Zones. The CSC protest and
{xelgi\;gggﬁg.stands greeted by some lethal forms of India’s dragnet security
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A fifth form of new property consists in creation of what is called
‘flexible labour markets’. ‘Flexible labour markets’ means simply this:
‘organized’ trade union movements should be further disorganized and every
prospect of organizing the ‘unorganized’ workers should be fully stymied
by the state/law combine. The old management prerogatives of hire and
fire, wage depression, and. the disciplinary powers must now be fully
resurrected. Labour, as far as possible, should have no rights. Management
should have all prerogatives. I will come now to the Supreme Court of
what it has done with labour laws. Look at the 11% Draft Approach Plan,
one of its chapters actually begins by saying that India’s great strength, in
terms. of global competitive market, is her vast reservoir of formal or
informal workers. -

The sixth form of new property is rather is technically produced.
It 'stands doctrinally created by some public law decisions of the Supreme
Court of India. For example,

@ The Supreme Court has held in the Balco Case that the doctrines
and principles of natural justice have no role whatsoever to play
in disinvestment decisions

@ The doctrine of legitimate expectations means that industries, global
and national, have a right to have their expectations fulfilled

@ The state may not arbitrarily withdraw tax and related concessions
granted to industry; award of government contracts should afford
a level-playing field for all bidders

@ The fledging doctrine of public accountability applies to government
servants but not to corporate citizens. :

There is here no need to enlarge the list. However, it is clear that
these, and related, trends in judicial decisions more fully honour the rights
of financial capital than of the Indian citizens (recall the Bhopal and
Narmada Cases.) 1 can already feel the frowning look of Satyaranjan when
I say all this because he after all believed in the unity of public law, an
outlook that suggests that no matter how in-egalitarian the immediate
judicial outcomes, administrative law developments enable/empower the
Constitutional have-nots i the long run. I think Professor Massey, another
great student of the subject, may also wish to agree. Yet, this ‘truth’ is
not entirely manifest.

The Social Responsibility of
Constitutional Adjudicators
Now this question forms the last part of my rather meandering

presentation. What should justices do, bow should they act and conduct
themselves in times of globalization or hyperglobalization? Clearly, as
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jusﬁces they may not entirely act as articulately as the BCPC policy-making
citizens. Nor may they act entirely in the image of the protestant
communities of CSC. To go either way is to compromise the ideal and
ideology of a relative autonomous judiciary. '

No doubt, judicial independence must always be measured by the
distance between Shastri Bhavan, or the North Block, and Tilak Marg
where_ Sl}preme Court sits. Geographically, it is a very small distance. But -
Constitutionally, it ought to remain a very vast distance, indeed un-traversable
distance. The moment this distance becomes unConstitutional, we are in
trouble. What then should justices do? o '

__pr, beloved Satyaranjan, you proposed a way out with which in
your lifetime amidst us I had fully contested. You wrote in your classic
Judicial Activism book, in effect, that that. the choice of economic policy
should not be left to cowrt’. You maintained that the Court should not impose
economic theory on the nation. You further said that the Indian Supreme
Court should not read classical socialism in to Indian Constitution. And
therefore, you counsel that judicial restraint is the only sensible Constitutiori
al adjudicatory policy.

o While I understand your concern about the eventual preservation
of judicial review power, and in part at least also share it, please allow
me to still raise a few questions. Indeed, you remain very close to the
canon of judicial self-restraint so marvelously urged by Chief Justice
Chandrachud, in his most articulate dissent in Kesavananda Bharati. May
I suggest that we all read and re-read this magnificent piece of judicial
prose Chief, your successors unfortunately find it difficult to follow the
gift of your Constitutionally chiiselled prose. That is how it is. And you
were, ‘Chief,” as I must still continue to address you!), the first and the
only judge in whole world to utter a judicial curse Do you recall your saying
that'we have given you Parliament vast powers to amend the Constitution
but woebegone you , if you use it in vagabond ways?

Still, one must ask: What may judicial self-restraint mean, in a
hyperglobalizing Indian moment, beyond the power of judicial curse? Does
it mean ‘t‘hat judges, justices ought to abdicate their Coastitutional
1:esppns1b111ty especially towards India’s Constitutional have-nots? No doubt,
justices, singly and collectively have, and continue to, develop a judicial
policy. That is, they will decide when they would intervene in policy and
when they would not intervene. There always exists in India and everywhere
felse_ a judicial adjudicatory policy which institutionally disposes occasions of
]ud}cial engagement as well disengagement. Nothing wrong with all this,
until we begin as CSC to ask some hard questions concerning Constitutional
thresholds of adjudicatory policies.
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ood friend Brother Venkataramiah, in the Sant Longov!zal _
habeas cﬁr;:;y cfs,e, sitting as a vacation judge, said that he could not’_ di:;?ie
complex issues, thus presented, because ‘my §hou1ders are humbie b ,
he in effect said, that I will wait for the vacation to end 50 that the bigger
bench could decide. By way of a critique, I v&-rrote an article, translatec,l in
many Indian languages, castigating ‘the d90t1_'n}e of I}um.ble shoulders’ as
an unConstitutional doctrine and an act of _]uchc!al abdication. A Judge has
to decide a case on argument and merits. A judge cannot say, I cannot
decide. And I urged the President of India becanse th_e anstltutlon gi: India
says that a judge may resign his office by letter in hlS. own writing ‘{0
accept Brother Venkataramaih’s judgment as an act of resignation. I nearly
lost an eminent judicial friend thus; but tha'f is not the point. The point is
where we may draw a line between restraint and abdl_catlon. Thgt is an
important question. I suggest quickly, and rather summarily, four things.

First, restraint is unConstitutional when courts ané_i justiges say that
even if there is a strong argument that the Dew £conomic poh_cy violates
fundamental rights, we will offer the executive a Constitutional carte
blanche. The job of the Supreme Court is to protect and enforce
Fundamental Rights. There is no scope for judicial restraint. Judges have
the right and power to interpret what rights means. But they cannot say
we are going to observe restraint at the threshold.

Second, 1 suggest, that because the Indian SuPreme Court. qf Im.;ha
is the world’s most important court for developing principles of administrative
law, natural justice, judicial self-restraint in the; d(_)mgm of new economic
policy must be informed by the court’s own mstltutlona_l'mher'ltance. To
depart randomly and at will from this just because political tl‘mt_as hav;:‘
changed (recall Brother Venkatachaliah’s 'ph{asc about the wmdg od
change’ in TOMCO Case) now means that Justices should feel authorize
at will to erode the interpretive inheritance.

Third, the Supreme Court of India cannot .e?(ergi'se restraint
Constitutionally, when CSC demonstrate in social action litigation that a AEW
economic policy violates the new rights. created by the Sgpreme golurt.
the rights to livelihood, right to dignity, right to health, the right to s elter,
and the right to sustainable development, for exampl_c. These are not rlglhts,
clearly unwritten in the Constitution, have been written justices themse ves
into the Constitution. And they cannot simply say: ‘Now is not the time
for us to enforce, or even look at, these.” They themseh{es have cregtf:d
legitimate constitutional expectations; the doctrine of pub}lc accountab1l1t§
that they have so well-crafted must alsol(allld even more rigorously) exten
to judicial obligation to accomplish constitutional justice,

Fourth, the discipline of basic structure doctrine as developed wit_h
and since Kesavananda binds all constitutional actors, notably, their
Lordships the foremost. If the Indian Parliament may not proceed to amend
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the away the basic structure, and its essential features, nor may eminent
Justice do so by ad hoc postures of judicial self-restraint in ways that
disproportionately disfavour the Constitutionally worst-off Indian citizens, as
most G3 govemance practices no resolutely, and systematically. do.

~ T'know the contempt law is flourishing very strongly in Pune now;
and Sathe Saheb always warned me to be careful, lest some district lawyer
will always file a contempt suit! I hope there is nobody here inspired by
this culture of Pune. 1 hope the distinguished members of the bar to whom

I look at sharply now will protect me from this extravagant form of public
censorship!

Let me put in simple words, forgetting all the technical aspects. If
the new economic policy constitutes unConstitutional economics (to follow
here Kishen Mahajan’s gifted phrase), should the Supreme Court further
this by its typical ways of the exercise self-restraint? What may
unConstitutional economics mean? The Indian Constitution has a distinctive
cconomic theory; it says that the Indian state should organize and redistribute
its resources 50 as to avoid ‘common detriment’ and subserve the’ common
good’ (Article 39 (b.) Part IV offers some detailed precepts to define
the import of these two terms. And Part TV=A equally extends to citizen-
justices. Undiscerning pursuit of judicial self-restraint as an adjudicatory
policy remains Constitutionally impermissible at the threshold.

What does the Supreme Court do? It says that the policy of
privatization and liberalization a Constitutional free zone. So is the regime
of Special Economic Zone, whose Constitutionality the justices may not
imply touch. Well, take the case of BALCO, the first major case of
privatization of, of the Bharat Aluminum Corporation. What did the workers
say? The workers said we ought to have been consulted. Why did they
say that we ought to have been consulted? Because the disinvestment policy,
under the Ramakrishna Commission, said that workers should be consulted
in every respect as stakeholders. What did the government do? They didn’t
consult them. The workers came to court. What did the court do? The
court says, ‘Sorry, chums’, there is such requirement under the Constitution.
The policy is one thing but the Constitution does not allow you to be
consulted. You do not have the right to be consulted. Natural justice does
not apply io privatization. I would like to ask, and even beg you to think
where the justices may derive the authority for this proposition? Why should
natural justice, right to hearing and consultation of the workers not apply
to new economic policy? I tried to find an answer. I found none. Hopefully
you can help me!

Then justices say in various cases the following ‘Look, we cannot
interfere with policy. Policy is for elected politicians to decide.” Fair enough.
Which sensible Indian (a scarce commodity, the best and brightest of middle
class Indians are schizophrenic) may disagree with the proposition that
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i i i hev don’t have expertise and they
. 't write economic policy. They _ Y
Lfizci;ec??ght to say that they don’t have the expertise. So far so good;

or bad.

i i discussion in my paper,
ractice and I am summing up 2 long
what thehéllljpreme Court is saying in plain and simple language. And please

listen to this carefully.

i i ake and
C boys and girls! You have right to make
moreyor less as you like. We will not go in to
That’s- your domain. Please be sure thzg:1 if
anybody is stupid to say the policy {-ﬁl ntif{? ﬁcli’le,d (:vst“;i}élg:kfz;;:; eng(l
i eed. But please be care at yo 1
zll}lxtrofﬂigcfrouble is nobody knows what ngh‘ts people have ex;:l‘),temg \;3:
W%: fréym time to time, may still decide what ng}lts pe.oplethmag' a a.nized
can’t finally say what residual rights workers, 1nclu(_1111gC g ;sang;:1 s
ones, may have n tis e of o B et 80 we st old you
ful that you don’t violate natural Justk _ We | )
]r?;u;:;ejustice dz not quite apply 1;? lfnvattlizaug:t’ielslb:;?lhi?c\ﬁi lSsc:1 yd(:llllat
much. Of course we will hear the parti€ 7
;:,oc{(r)istz?)t apply. But be careful whqn the policy 1s bas;;i 0[(1) 1;; st?etl::;;z
against the executive policy. If allegations are made t}lat e II:a ){0 remt
ir% contradiction with the statutory authorization, we gltlil 'd‘::m;}£ th:ecnd e
to judicial review. But please_l?e assured tha :
E/g;r ;:IESBEPIS boys and girls of the coallt}onal government, we will overall
reﬁ:ain from fettering your globalizing choice of action.

Carry on you BCP
change economic policies,
the wisdom of your policy.

That’s the message emanating from scf?res of ca][r:fgl;y ;;:;1;;1
isi jvatization in last few years. It 15 ,
reme Court decisions on privaliza in I
Isrlt)li'e rather than less, composing a constitutional carte blanche.

All this provides further for constitu_tiorgal ir_npunit)(. \tNhSat 013
constifutional impunity? In sum, it meaéls e-:'lust thﬁsf d‘fg:;l cgﬁef:i é];;lts ﬂfat )‘(w .
i ithout any judicial oversight.’” Indeed, such ju ] :
Zi(eiuzlitck:)sl,l ma))rr Je!.fter all offer is via incremental yet real liberation from

constitutional discipline over executive power.

Look at what happened in the Bhopal Case. T}f{e higi':g;m:‘r;ir;l ogﬂgz
cheerfully allowed the scaling down of Government o.f USI I
for US $3 billion damages award to merely a sum ?0 B e ims.
The Bhopal settlement orders were mac!e_ behind the bac he victims.
We, the CSC, were the victim’s p;:tl‘tlon_qrs denied arcgn pPathak -
cha;nbers-type adjudication, led by Chief Justice Rgghunagovemment - n
settlement orders went so far as to say t'hat the Union o e

ive complete immunity in civil and criminal proceeding to ! pde,rS ne
%Jnion Carbide Corporation. Not merely that, thc? settlemfe(? gr s said
Indian Government shall represent and defend Union Carbide Corp:

r
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in India and elsewhere against all suits and proceedings worldwide! The
SSC filed the review petition against this omnibus impunity, disgracing one
of the world’s leading courts. Brother Venkatchalliah said, in effect, ‘well
we should have heard the victims; so we now provide you with a
postdecisional hearing!” The Court struck down the immunities/impunities but
preserved the ‘integrity’ of the settlement amount! We said that it is not
hearing. Brother Venkatchalliah, a great judge who knew lot of literature
and lot of law, quoted Mac Beth; quoting the Bard of Avon, he said this:
‘To do great right sometimes a little wrong is Justified.” Two hundred
thousand children, women and men now are suffering for 25 years. This
was, afler all, a little wrong. What was the ‘great right?’ The great right
is to ensure that MNCs do business in India, with fullest tegard for the
forms of MNC Constitutional immunity and impunity. Is that for what the
Constitution meant? I will leave it to you to further ponder.

A 2006 judgment by brother Balsubramaniam in Uma Deviy case
concerned regularization of workers who were there for 20 years in a
government corporation and elsewhere said two things: I hereby ‘denude’
all prior decisions of the Supreme Court, confrary to what this court now
rules. This has never happened in Constitutional Jjurisprudence of India. You
cannot ‘denude’. prior decisions wholesale. You have to discuss each
decision and say what’s wrong with it. And second he said these judges,
(earlier judges like D.A. Desai, Chinnappa Reddy, Krishna Iyer, M.P.
Thakkar, and occasionally P.N. Bhagwati) labored under a misimpression
that ours was socialist Constitution. T was at Warwick then. And the panic
thus occasioned suggested to me that the fificenth word of the Indian
Constitution was indeed amended away! The good news is that socialism
remains in preamble; The bad news is the Supreme Court cannot be
bothered to take any longer seriously take this word! [ sincerely hope that
I remain wrong in reading adjudicatory policy thus now emergent.

So, my dear Satyaranjan, I must now end this rambling peroration.
You may not like my way of putting this, but allow me still to say that
what’s now happening is not merely structural adjustment of the Indian
Constitution but the structural adjustment and judicial globalization of Indian
Judicial activism. The question then is what may CSC proceed to do? And
I think Satyaranjan always told the students directly or indirectly, don’t curse,

but try to light a candle. What candles can we light in the present darkening
Constitutional landscape of India?

To say the least, to cherish Sathe Saheb’s memory imposes an
obligation on us all to work with CSC rather than the BCPC. Given the
immense corporatization of the Indian legal consciousness and the
consequent depletion of the imagination of alternative Constitutionalisms,

overall constantly produced by the mushroom growth of brand-equity type

‘national law schools,” the Sathe legacy remains all the more worthy of
some future insurrectionary CSC- type struggles.




Secularism Under the Constitution of India*
S.P. Sathe

Introductory

Secularism has been a subject of great controversy in India in
recent years. The interesting thing that can be observed is that barring a
few dichard fanatics, no one, even the BJP bas challenged secularism as
a political necessity and Constitutional ideal. There are some theorists who
oppose secularism because of its cmphasis on strict separation of the State
from religion and irrelevance of religion to politics not because they want
theocracy.! Secularism is the opposite of theocracy and no one ever thought
of a theocratic state. While all agree that it should be a secular state, there
are vast differences in the conception of secularism among political parties,
intellectuals, judges, social activists and the lay people. The Bharatiya Janata
Party accuses Congress and other secular parties of being pseudo-secular
and all other political parties, which call themselves secular, accuse (BJP)
of being communal and therefore anti secular. Major viewpoints that often
enter this debate are the following: (1) A secular state must be completely
separated from religions and should have nothing to do with them. Similarly,
religions should have nothing to do with temporal matters which are the
exclusive domain of the State. This is the rationalist model of secularism
and is based on western prototype of the secular state: (2) the State may
not be separated from religion but must respect and treat all religions equally
(Sarva dharma Sam Bhav). (3) the State must treat all its citizens equally
but there could not be any minority rights, different laws for different
communities (there must be uniform civil code) or different rights of any
region. (Article 370 of the Constitution which recognizes special status of
the state of Jammu and Kashmir). This view is based on the premise that
the majority community ie: the Hindus has a long tradition of tolerance
and has always treated persons of other religions with respect and equality.
But such persons who belong to other religions must accept Hinduism as
a culture and get assimilated in the mainstream, which according to them
is the Hindu way of life. This is called cultural nationalism, which means
‘the majority community’s nationalism which is a euphemism for Hindu
nationalism. This viewpoint is put forward by the proponents of Hindutva....
In these lectures I propose to deal with the following matters: (i) Does
the Indian Constitution provide for the total separation of the state from

Draft of the First Lecture, which was to be delivered in the Pandit Memorial Lecture
Series. However before the lecture series was organised Professor Sathe passed away on
March 10, 2006

! TN. Madon, “Secularism in its Place” in Rajeev Bhrgava (ed) Secularism and its Critics
p.297 (OUP Paperbacks 1999, Fourth Impression 2005); Ashis Nandy. “The Politics of
Secularism and the recovery of Religious Tolerance” in Rajeev Bhargave, ibid p.321.
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religion as is envisioned by the rationalist model? Why doe ituti

depart from that model? This will be my concern ?In theS ?restclzléizrt:uoﬁ
the second lecture3 I shall deal with the freedom of religion whiche:ver
person {not only cxtl_zen) enjoys under the Constitution and to what extent
it }}ad to be constrained and restrained in order to facilitate social reform
which in many ways that was absolutely necessary for ushering into a
modern deII'lOCI‘E.ltIC society. In the third lecture, I shall deal with pluralism
that has been situated in the Constitution and particularly how the right
to equality has been provided to all with affirmative provisions for the
minorities, the Scheduled Castes, the Scheduled Tribes , women, children
aqd physu;al}y challenged persons. How peoples’ right to be diﬁ'e;ent withiri
this pluralistic framework of nationalism has been preserved. We will argue
here that the Constitution did not merely provide for secularism, but it
I;flusr algiglllllc further in providing religious, ethnic, linguistic and t,:ultural

Why Secularism at all?

How did the leaders of the national movement for ind

come to think of secularism as an essential requisite of ti}::et;%iﬁi:
mdependent India? Perhaps, they did not understand the word “secularism”
in the same sense in which it was understood in the West. In 1857, the
ﬁrst_war of independence, which was trivialized by colonial rulers as sel;oy’s
mutiny, was waged and fought by Indians under the leadership of the last
Mu.ghal.emperor Bahadurshah Zafar. This was the beginning of pan Indian
nationalism. The formation of a body to negotiate with the colonial rulers
in 188_5 under the chairmanship of an Englishman Hume marked the
beg}nnmg of the struggle for independence. This body called the Indian
Na'tl_onal Cpng-ress consisted of all Indians irrespective of their religion. The
British policy was to divide Indians on communal lines and the Con.gress
sought to frustrate that divide and rule policy by insisting that independent
India would'b_elong to all Indians irrespective of their religion. The freedom
ﬁghters. e_nwsmned a State in free India which would not be aligned with
any r§l1g_10us group. In fact the colonial State was such a state. Queen
V1_ctor1a in her proclamation of 1858 made at the time of taking over the
reigns of power from the East India Company had said :

_ We declare it to be our Royal will and pleasure that none be
in any wise Javoured, none molested or disquieted, by reason of their
relzgzgus faith or observances, but that all shall alike enjoy the equal
anfi .:mpartial protection of the law; and we do strictly charge and
enjoin all those who may be in authority under us that they abstain
ﬁ'on_t all interference with the religious belief or worship of any of our
subjects on pain of our highest displeasure?’

1?7132 Smith, ‘India As A Secular State’, Princeton University Press, New Jersey, 1963
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A country like India, with her diversity of religions, and a large
minority of the Muslim population could not have survived as a nation and
a democracy without a State which not only was but appeared to be just
and fair to all diverse sections of the people. The State would acquire and
sustain its legitimacy only if it had no religious affiliation. There could not
be a democracy without secularism and there could not be secularism
without democracy. The development of a secular state in the West
overlapped with the maturation of democracy. Secularism means that the
State should not establish any religion. No section of society should be
alienated from the State. All sections must feel that they have equal access
to the State and they can participate equally in governance. Such a state
must protect freedom of religion, which is an aspect of individual liberty
and provide equality before the law to its citizens. These two have always
been held as essential requisites of the rule of law. This seems to have
been the understanding of secularism among Indian leaders also. Therefore
they insisted upon providing a bill of rights.in the future Constitution of
India. The first explicit demand for inclusion of a declaration of fundamental
rights in the Constitution appeared in the Constitution of India Bill 1895
passed by the Congress. Since then such a demand was repeated a number
of times in Congress party’s resolutions.” The report of the Nehru
Committee in 1928 said that “our first care should be to have our
fundamental rights guaranteed in a manner which will not permit their
withdrawal under any circumstances.” The committee attached great
importance to such a declaration of rights as a means to settle the.
communal problem.* Congress adopted the recommendations of the Nehru
Committee by a resolution moved by Jawaharlal Nehru at its session held
at Karachi. The bill of rights provided freedom of religion as well as
equality before the law. The Nehru Committee’s report and the resolution
passed by the Congress party at Karachi were the inspirations behind the
unanimous approval of Part III of the Indian Constitution, which contains

ﬁmd_amentgl rights.
Essentials of Secularism

D.E. Smith has described secularism in terms of three types of
relationships; (i) between the State and the individual- the relationship is based
on equality before the law and equal protection of the law. Citizenship is not
dependent upon the religion of the person; (ii) between the individual and
the religion, it is of non interference by the State and (iii) between the state
and the religion, it is of total separation. The State should not have any thing
to do with region.® While the first two are absolutely necessary, on the third
there seems to have been greater flexibility. Will we call England a'secular
state although it has an established religion? In England, both individual liberty

3 Granville Austin, “The Indian Censtitution: Cornersione of a Nation”, 1966 p. 33

Austin, id. p. 55.
Supra note 2
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and equality before the law are observed most scrupulousl

components of the _docln'nc of rule of law, which is ﬂge: com)érsTtgleg o?%?ittiglel
democracy. In India, first relationship fully satisfies the test of secularism
The Constltutllon guarantees equality before the law and equal protection of
law and forbids discrimination between persons on the grounds of religio
race, caste, or sex. The only exception is that it provides discrimmatii &
favour of the Scheduled Castes, the Scheduled Tribes and other weaker
‘sections t_)_f society. Such discrimination is on the ground of caste, though
rehgloq 1s- not entirely irrelevant. But such discrimination has ::1 stroi '
motivation of social justice and it strengthens rather than weakens se:c:.llarismg
In respect of the second relationship between the religion and the individual-
Fhe _State has extensive powers of supervision and intervention which are
justified by Indian conditicns. It is here that the Indian secular model differs
from the Western model of secular state. Since the inter-action between the
State: and_the religions is quite extensive and penetrating. Since the second
rclat!onsh}p does not meet the test of Western model of secularism the third
relationship between the State and the religions also cannot meet such test
of totgl sepa_ration. Is there a universalistic conception of secularism? Reall
§peak1ng strict separation of the State from religion is not adhered .to evei
in th-e Untied States. Secularism need not be conceptualized in such
docmmre absolutes. There can be a variety of secular models. Three most
essen‘flal postgl:ates of secularism are (i) the State should ﬁot have an
estabhshe.d .rehgu_)_n; The UK is an exception which is secular despite such
a contradiction: (ii) the individual should enjoy freedom of religion in so far
as such ﬁ-ee_:don} does not cause violations of human rights; and (iii) the State
must treat its citizens equally and without any discrimjna;:ioxi on the ground
of .re:hglon. The nature of secularism will vary according to the historical
p011t1cfal and social circumstances obtained in a country. The European and
American prototypes need not be replicated elsewhere. Although secularism
grew as a Christian concept, it has now become universal because societies
have become multi-religious and multi-cultural Secularism must be considered
as embedded in the human rights discourse.

What is the meaning of secularism under the Indian Constitution?

. What does the Indian Constitution mean by secularism? The

secularism” did not appear in the original text of {he Constitution. Inv;ggs
attempts to have it included in the Constitution failed. The late Mr. K T
Shah had suggested in the Constituent Assembly an amendment to Article-
1 of fche Constitution which describes the name and territory of the Union
tha'g it should read as follows: “There shall be a secular, federal, and
socialist union of India” That amendment was rejected and ,Article f was
phrased as follows: “India, that is Bharat shall be a union of states.”

Constituent Assembl Debﬂtes \‘0] 7 p.400, (lst Nov. 1948) All references to the
S ¥ Za pr
Constituent Asg elllbl Debates shall hereafter be as CAD, Cflxed by the volume mimber
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Shah made another attempt to bring in the word secularism in the

Constitution where he moved an amendment suggesting insertion of Article

18A to make explicit that the Indian States hall have no contact with religion,

which also failed when the amendment was rejected.” However, from the

debates in the Constituent Assembly, it can be inferred that the makers of

the Constitution envisaged a secular state. The provisions of the Constitution,

particularly Articles 14, 15, 16 and 25, 26 and 27 have incorporated the
essential aspects of a secular state, such as (i) the State not having any
religion and no citizen to be made to pay tax for the promotion of any
particular religion (ii) the individual having freedom of religion subject to
restrictions imposed upon it by the Constitution and (iii) the State being
required fo treat all persons equally and to provide equal protection of law
and being forbidden to discriminate between citizens on the ground of
religion. When it was repeatedly said during the period of the National

Movement as well as in the Constituent Assembly that India would be a

secular state, it was essentially said in opposition to the two nation theory

which propounded that Hindus and Muslims constituted two nations. The
freedom fighters as well as members of the Constituent Assembly visualized
a pluralistic nation consisting of persons of diverse religions ,cultures ethnicity
and languages. The State of such a nation had to have all the characteristics
which we have mentioned above. But the Indian reality also had to be
taken into account. In India, religion has been the basis of all of society.
The Constitution of India is less a consensual document, despite its
preambulary declaration in the name of “the people of India” than a
document that was forged by an educated elite typified by Nehru and

Ambedkar?

Justice P.N. Bhagwati, one of the chief exponents of judicial
activism in India (others being Krishna Iyer, O, Chinappa Reddy and D.A.
Desai JT) had said in one of his academic writings: *.

Thus it will be seen that the omission of the word “secular” or
tal but was deliberate. It seems that perhaps

“secularism” was not acciden
the Constitution makers were apprehensive that if the words “secular” or

“gecularism” were introduced in the Constitution, they might unnecessarily
iated with the

bring in, by implication, the antj-religious overtones assocl
doctrine of secularism as it had developed in Christian countries. The Indian
concept of secularism recognizes the relevance and validity of religion in
life but seeks to establish a rational synthesis between the legitimate
functions of religion and the legitimate and expanding functions of the State

and since this concept is clearly brought out in the various provisions of

7 7 C.AD. 815 (3rd Dec. 1943)
* Robert D. Baird, “Religion and Law in India : Adjusting fo the Sacred as Secular” in
Robert D. Baird(ed) Religion and Law in Independent India, Manohar 2005. p. 7
P.N. Bhagwati, “Religion and Sceularism” in Richard Baird (ed) Religion and Law in

Independent India, opp. cite at p.35, 37,
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the Indian Constitutioﬁ the Constituti i
. R tion makers might perha
it was not necessary to use the word “secular” or gsmglmislzz’ﬁhz;{:rtfgglat?g

as it might give the impression of establishi
] ablishi ; .
wit the cultural ethos of the Indian people. ng a State structure inconsistent

. The word “secularism” was b i
LT rought into the Preambl
}(f:;iﬁémo_n by the _Forty-Second Constitutional Amendment in 197e6 o”f'hteliz
had d}?i ;ﬁ:ﬁninytuﬁxgechate threat to secularism at that time The' Indira
ent had imposed emergency on the Nati : i
352 of the Constitution, which had > o ilod indivtimal Homte
o, 3 substantially curtailed indivi i
gx;goicacgs; to d(I:Itl)ur:s hgﬁamst the authoritarian emergency rule‘::’d};'ilelg:;tr;y'
endmen various authoritarian isions!! ‘the i ion
oo endn g mous o provisions" and the inclus
geens;c;;l;lns? ar;td socialism” in the Preamble of the Constitution 1122
o d}I(n e(:l tso Tgn tshe blow of the authoritarian provisions contained in
1 . The Supreme Court upheld the amendments bringing i
L] I3 . S
:E:%la_nisgl and s_omghsm_ into the Preamble.’? This was obviol::;nbgelilfu:;
fhe ¢ I;(g)n . iﬁ?ﬁ?ﬁ; did co(iltain the essential elements of secularism such
: : , DOM- enominational state. The word “secularism”
{\;;aih 1;0:: ;lrllcsi?ttli;:ﬂ) nmnge oi‘lgu}a]i Constitution because perhaps the Iflgliglrs

: 1d not wish to bind the Constitution d ertain
meaning of that expression, which it had ired i o The &

; , ad acquired in the West. The s
:?;n;? 1:thhe: West had emerged out of the struggles for individual fre:cc;g:nr
e ‘?elt‘yfha:nslfzt :f Iglfin (cllhmchhand also against the domination of the

he. . ia, where the two major religi indui
and Islam, did not have ecclesiasti honts, o b e
, tical establishments, they h
overpowered the state. The rulers, both Hi Pox Aoy

01 ; du as well as Muslim,
contributed to religions in e he o had
: qual measure There had been some religi
;gfioglfc:'z;naei Sl;gntzg;n% l11':11t¢31i°s antiilj;xcip;tionally_ some persecution t:%l(tnﬁes

- _ i ose things had been exceptional.’* Wi
different history of the relationshi T the religin, i
i ship between the state and the religi i
- . Ons
?;ioﬁgt irrieeEdu :gp;m:)t?t:,hth% sa};nz rémdel of secularism whichg}lmtd’fgluclillfi1
) _ ‘ e United States. Secularism in India had
iingﬁégns% gﬁfm .cfa ?ssurmg. tfle religious minorities equity and just?ce ta‘zg
of ing social injustice arising out of th '
gender discrimination, The first was agai i a0 e e
: : ination. against communalism and th
was against religious orthodoxy and fundam: i i i
talism. It is rath i
that challenges to secularism surf: : the ot g
eng : aced after the inclusi f i
the Constitution. Two challen i o ainos . ooty
i T ges to secularism emerged since then
of the Hindutva ideology and the growth in fatalism and obschrﬁ:g

1]

1 . . s s
Sec this author’s criticism of the Forty second Amendment in “The Forty-fourth
-four

c . -
A;:;gz:;?n;fl”imegndgtgen(tcmlzl;n:.fB. Shah (ed) Democracy and Constitution (42nd
. 9- or i i
) WFekly AR or Democracy 1976). Also in Economic and Political
Minerva Mills v. India AIR 1980 .5C 1739
Supra note 2
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among'thé political elite. While Prime Minister Nehru was agnostic, Prime
Minister Indira Gandhi unfortunately paid allegiance to mysticism and
fatalism, though she was not communal

Despite such challenges, secularism has survived as a legitimating
factor of governance The fact that the BJP could not secure more than
26 % votes in any election and that it had to put its Hindutva agenda on
the backburner in order to secure the support of other political parties to
form government evidenced the societal consensus in favour of non
communalism.! Secularism is understood in India by most people as being
the opposite of communalism and separatism. Communalism is a peculiar
Indian expression, which means hatred of a community because of its
religion. The two nation theory propounded first by the Hindu Maha Sabha'®
later by the Muslim League was sought to be combated by pleading that
India would not be a Hindu State. Secularism was often used in that sense
of being a state without affiliation to a religion of the majority. That is how
a large number of people and even political parties in Indja understand
secularism. We shall try to examine how secularism is situated in the
Constitution and how it has been conceptualized by the Supreme Court
which has interpreted the Constitution.

Freedom of Religion and Equality Before the law in Other
Constitutions and International Human Rights Declarations.

In India, freedom of religion and equality before the law had found
place in the bill of rights which the Indian national Congress had visualized in
its Karachi Resolution of 1931. These guarantees of human rights had appeared
in the bills of rights of other Constitutions been secularism was embedded in
the human rights discourse which took shape since the Karachi Resolution of
the Congress of 1931, to which I have referred earlier. Such a discourse had
been embedded in the Constitutions of other countries much earlier.

Secularism as embodied in Constitutions and International
Documents.

The First Amendment to the Constitution of the United States of
America read as follows:

“Congress shall make no law respecting an establishment of
religion. or prohibiting the free exercise thereof; or abridging the
freedom of speech, or of the press.”

This emphasized separation of the State from the church and

freedom of religion of the individual. The guarantee of equal protection of
law came through the Fourteenth Amendment. S. 116 of the Commonwealth

¥ See Katheririe Frank Indira Gandhi and Pupil Jakar, Indira Gandhi.
5 Qe Amartya Sen, ‘The Argumentative Indian’, Penguin Books Ltd, England, 2005.
16
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of Austra!ia Act, provides that “the commonwealth shall not make any law
for e:st':ﬂ_Jhshmg any religion, or for imposing any religious observance, or
prohibiting the free exercise of any religion, and no religious test shall be
required as a qualification for any office or public trust under the
Commonwealt-h. Secularism although originated from Christian religion,
became a political ideology with its emphasis on a State separated fron;
ﬂ}e_chu_rcl;. Separation of the State and the church, which is the chief
distinguishing aspect of American and French Constitutions, was not adopted
by other countries which also had secular states. The British North America
Act, 1867, which is now called the Constitution of 1982 of Canada does
not contain any “establishment” claunse. The Charter of Rights which was
added by the amendment enacted in 1982 included the right to freedom of
conscience and religion'” and the right to equality before the law’ and equal
protection and equal benefit of the law without discrimination and in
pafhcularii\x_rithout discrimination based on race, national or ethnic origin |
colour, religion, sex, age or mental or i isability.”® Car o
s 1 Hlslouliion Iy physical disability."® Canada, however,

_ The interpational rights documents also include

important aspects of secularism namely (a) the right tog:gﬁl:ﬁg ;zg
prohibition of discrimination on the ground of religion, race or caste and
(b) the r}ght to freedom of religion. Thus the Universal Declaration of
H}J.man rights provides that “all are equal before the law and are entitled
w1th9ut any discrimination to equal protection of law.”’® The UDHR further
prq_\qdes thajc everyone has the right to freedom of thought, conscience and
religion. T_hls includes the freedom to change her religi(;n or belief and
{reedom.,fenher alone_ or in community with others and in public or private
0(]; sglrfr:tli:ﬁ;’gfr religion or belief in teaching, practice worship and

~ The International Covenant on Civil and Political Ri i
t}}at ‘_‘al'l persons are equal before the law and are enﬁtlgggtisth%rl?twg;;
d1sc1tup.1na1_;10n' to the equal protection of the law.” The article further
prqh}blts dlgqnmmation on “any ground such as race, color, sex, language
religion, political or other opinion, national or social origin, pfopel"ty birth or,
other status.”” That Covenant also says that “everyone shall have ,the right
to freedom of thought, conscience and religion.” This right shall include
fr'eedor.n to have or to adopt a religion or belief of her choice, and freedom
elthe‘r individually or in community with others and in public: or private t(;
manifest her religion or belief in worship, observance, practice ;md

7 8.2 (a) The Constitution Act. 1982, § : '
) . . See Peter Hogg, Constitutional Law of C
Appendix III, 4th ed. Carswell , Thomas Canada 1 o Canada,
b e . ana Ltd,t 1997. p.435
" Article 7.
2 Article 18 .
#  Article 26, The International Covenant on Civil and Political rights.
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=22 Article 14 of the European Convention for the Protection of
Human Rights and Fundamental Freedoms provides that “ the enjoyment
of the rights and freedoms set forth in the Convention shall be secured
without discrimination on any ground such as sex, race, colour, language,
religion, political or other opinion, national or social origin, association with
a natiopal minority, property, birth or other status.”?® The covenant also
guarantees the right to freedom .of thought, conscience and religion* In
all these international conventions two aspects of secularism namely equality
beforc the law and the freedom of religion have been included. The “no
establishment” clause does not find place in any of them.

The Human Rights declarations, either international or national, have
embodied the two principles of secularism out of three mentioned by Prof.
D.E. Smith in his “India as a Secular State”, namely that (a) there should
be freedom of religion for individuals as well as corporate entities; and (b)
all citizens must be treated equally without any discrimination on the ground
of religion. The third principle, which Prof. Smith considers vital namely
that the State must be separate from religion — it should neither promote

nor interfere with any religion, does not find mention in such international
documents. It is also absent from the bills of rights embodied in several

Constitutions.
The Wall of Separation Doctrine in the United States.

The first ten amendments of the Constitution of the United States
imposed curbs on the power of the State in the interest of the liberty of
the individual and one of the curbs imposed by the first amendment was
that the State shall not establish any religion and it shall not interfere with
freedom of religion. Whether this meant total separation of the State from
religion is doubtful. Six of the thirteen American states, which were part
of the United States had religious establishments when the First Amendment
was passed. In fact, the First amendment intended to protect the states
from interference by the Federal government. De-establishment of religions

in states took place much later.”

The first ten amendments of the United States Constitution were
held to be not applicable to'the states. They could be invoked only against
the Federal Government.? The Fourteenth Amendment addressed the states
and told them not to deprive any person of life, liberty or property without
due process of law nor to deny to any person within its jurisdiction equal

teaching.

2 Article 18 ICCPR.
% Article 14. The European Convention for
Freedoms

*  Article 9.
3 Michael J. Sanders “Religious Liberty : Freedom of choice or Freedom of Conscience “in

Rajecv Bhargava, (ed) Sceularism and its Critics p.73,75.
% Barron v. Baltimore, 32 U.S. 243 (7 Pet}

the Protection of Human Rights and Fundamental
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protection of the laws. It was held in Cantwell v. Connecticut®® that the
first ten amendments were incorporated in the fourteenth amendment and
were therefore applicable to the states also. By virtue of that decision the
First Amendment also became applicable to the states. ' |

:I‘he first authentic interpretation of the First Amendment came from
the United States Supreme Court in 1947 in Everson v. Board of
Education as follows:® "

. Neither a state nor the Federal Government can set up a church.
Neither can pass laws which aid one religion, aid all religions, or prefer
one religion over another. Neither can force nor influence a pei‘son to go
to or to remain away from church against his will or force him to profess
a beh?f_ or disbelief in any religion. No person can be punished for
entertaining or professing religious beliefs or disbeliefs, for church attendance
or nonattendance. No tax in any amount, large or small, can be levied to
support any rel_igious activities or institutions. . . . In the words of Jefferson,
the clause against establishment of religion by law was intended to erect “
a wall of separation between church and State.”

But the interpretation of the “no-establishment” clause has been
far from unanimous. The judges have differed on its purport. In Everson
V. Bqard of Education® mentioned above, the impugned provision which
provided payment of bus fares to parents of children attending parochial
schools was upheld on the ground that the money aided the children, not
the chu;ch. In McCollum v Board of Education,®™ the court was a,sked
to cons'l_der.whethcr the Illinois School Board -could impart religious
instruction in a public school. Under that scheme, religious teachers
emplgyed by private religious groups were allowed to come into the school
bulldlpg once a week during regular school hours to teach their faith for
30 ‘minutes. Students who did not want to attend were required to leave
their classroom and go elsewhere to study. This scheme was assailed by
one of the parents of a child in the school on the ground that it violated
the no establishment clause of the First Amendment. The Court struck down
Fhe sc_heme. Later in Zorach v. Clauson® the Court approved a scheme
in which childrer were not taught religion within the walls of the public
school but were allowed to leave the school once a week to go to religious
centers for instruction. The Court held that such released time scheme did
not v1ole_1te the First Amendment. The Court qualified the separation doctrine
by holding that it should not encroach wpon the other aspect of the first
amendment, namely the free exercise of religion. Justice Douglas reasoned
that State and Church could not be separated for all other respects. He

310 U.S. 296 (1540}
330 US 1, 15-16 (1947}
330 U.B. 1 (1947)

333 U.S. 203 (1948)
343 US 343 (1952)

R RY
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said that “otherwise the State and religion would be aliens to each other -
hostile, suspicious and even unfriendly.”

Engel v. Vitale® involved the singing of a prayer by students in a
public school. Students were given freedom not to attend the singing of
the prayer. This was challenged as being contrary to the no establishment
clause of the First Amendment. This decision came in 1962. it was argued
that the declaration of independence had four references to the creator and
that the Constitutions of 49 out of 50 states recognized the existence of
the Almighty God. Justice Black in his majority judgment held that “neither
the fact that the prayer may be denominationally neutral, nor the fact that
its observance on the part of the students was voluntary, can serve to free
it from the limitations of the establishment clause.”* There was a dissenting
judgment by Justice Stewart who argued that voluntary prayer did not
establish an official religion. In his opinion to deny children the opportunity
of joining in the recitation of the prayer was to deny them the opportunity
of sharing in the spiritual heritage of the nation. He pointed out that almost
every President of the U.S., Washington to Lincoln to Kennedy, had in his
inangural address “asked the protection and help of God” and that metaphor
like the “wall of separation” was nowhere to be found in the Constitution.

The decisions of the Untied States Supreme Court on the
interpretation of the First Amendment differed because of the varying
perceptions among judges of the two competing provisions, namely of no
establishment and free exercise thereof.

Separation Doctrine

Many critics of Indian secularism have disputed the authenticity of
Indian secularism by pointing out the interaction between the state and the
religions which takes place with full support of the Constitution. Often such
criticism is based on the belief that secularism must mean total separation
of the State from religions.” The critics of Indian secularism have often
measured Indian claims of a secular state on the touchstone of the
American model of separation between the State and the religion and have
said that the Indian state is at the most a2 non denominational State. A
futuristic view was taken by D.E. Smith of Indian secularism and he had
hoped that after the teething troubles were over, India could emerge as a

secular state.? The essential difference between the ‘histories of Europe.

2 pd p.3i2.

B 370 US 421 (1962) _
* id p.432. See Fred W. Friendly and Martha J.H. Elliot, “God and the Classroom- Free

Exercise of Religion v Establishment of Religion.  in The Constitution That Delicate balance
. Landmark Cases That Shaped the Constitution p. 109 {Arnold - Heinemann 1984)

% R.A. Jahgirdar, “Secularism in India: The Inconclusive Debate”™ in Venkat Iyer (ed)
Constitutional perspectives Essays in Honour and Memory of H.M. Seervai p 53 (Universal

2001) _
% DE. Smith, India As A Secular State’, Princeton 1963. p.72
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and India was that while Europe faced a severe confli
and the Church, no such conflict had existed in Ilr:ctiliI:.t g:tc“lif;?sgeins t?hte
West came after the Reformation and Renaissance had bfought about th:
scculan,zat}on of the civil society and limited the space rcligion occupied i
peoplt:as lives. Separation of the State from the Church was necessgry f(l)rll'
assuring freedom. of religion and equality, both essential values of
tidhemé’)crac:y. In Indla,‘tl.lcre had .'fllways existed a close inter-action between
e taiie and .the religions. During the period before the advent of British
rule, Hmc'iu kings gave grants and protected not only Hindu temples but
also Muslim mosques and dargahs. Similarly, Muslim rulers also gave grants
to t_er_nple.s. D_urmg the East India Company’s rule, the Comgpr:Irll
administration did promote prosytalization by Christian missionaries. The laW)s{
such as 'Ehe_Caste _Disabilities Act, 1850 were passed to help c;onversion
to _Ch1_1stlamty: This Act had provided.that a person would not lose her
civil 1:1ghts which she had acquired by virtue of her belonging to a religion
even if ghe converted. herself to another religion. Although the law loogke'd
gecular n so far as 1t recognized the freedom of religion, it was in fact
mtende:d to fa_c:htate conversion to Christianity. Colonial ruler,s became a
of Indlan_rchgious susceptibilities after the 1857 uprising of Indians Waillrg
therefore in Queen Victoria’s proclamation of 1858, which we have refzerred
:l{)i?}:r%‘c aé(;:lgar ?ssira_nce ‘;":1131 given that the government would not interfere
om of religion of the Indi its citi
irrespective of theirgreligions. dlans RS AL D S cually

_ _ The British policy of non interference with religi

1nterference with the caste practices which denied quti:?itsl S;nzln ?:;d%c:ll
to persons because of their caste.’” The government of free India could
not remain unconc-:emed about such practices which were enjoined by religion
but clearly cox_iﬂwted with the principle of rule of law. The Constitution
therefore provided ample space for the State to determine the ambit of
the_ fr.eedom _of religion. Even colonial government had made secular affairs
associated with religion subject to State’s supervision and control.

The makers of the Indian Constitution have very com i -
;:)leparted from the American model of separation of the Stateryﬁ‘oni ::111‘;?:111};
ecause the State had to redefine the scope of freedom of religioﬁ and
supervise over the religious endowments and trusts so as to protect them
from beu}g abused.” The basic condition of a secular state that it should
not establish any religion was implicit in Article 27 which reads as follows:

“Freedom as to payment of taxes for otior \ i
o ‘ promotion of any particul
religion. No person shall be compelled to pay any taxes, the grcl))cee;su (?f-'

E o it j ' .
Marc Galanter, Competing Equalities : Law and The Backward Classes in India, p.19

“Non-interference implied doing what rulers in India had

: al L ;

N and supporting the caste order (OUP 1984). oo S5 - el jlphOIdlng.
See Article 25.°
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which are specifically appropriated in payment of expenses for the promotion
or maintenance of any particular religion or religious denomination.”

This means that the State cannot have its own religion. But the
separation does not go enough to bar any financial aid to a religious activity
as long as all religions are treated equally in giving facilities or tax

exemptions.

The provision that the State shall not impose any tax for the
promotion of any particular religion could mean that such tax can be
‘imposed for the promotion of all religions pro rata. The provision would
have been “any religion” instead of “any particular religion” if the
Constitution makers wanted to insulate the State from religion altogether.
The above provision, however, was intended to state the neutrality and equi-
distance of the State from all religions. There was very little discussion on
that Article in the debates of the Constituent Assembly*® The only judicial
decision in which that Article came up for interpretation was a decision of
the Bombay High Court way back in 1964. That was the decision in Lavan
prasad v. India.*® In this the petitioners had challenged the extension of
facilities such as railway concessions, exemption from customs duties for
Articles imported, and the grant of premises without charging any rent by
the State for the international Eucharistic Congress held in Mumbai in 1964.
Tarkunde J. held that such facilities to a religious activity did not amount
to promotion of any particular religion.* Those facilities could be given by
the State to any organization which worked in public interest. The Court
held that religious activity could not be singled out for exclusion from such
State largess, which would be available to other public activitics as part of
the welfare function of the State. Justice V. M. Tarkunde was a committed
rationalist and before as well as after his tenure as a judge worked for
the Radical Humanist Party of Mr. M. N. Roy. It is laudable that he did
not allow his personal predilections to influence his Constitutional

interpretation.

Rejection of the strict separation of the State from religion was
also implicit in Article 25 which in clause (1) guarantees “to all persons
equally “ the right to profess, practise and propagate religion “subject to
public order, morality and health and to other provisions of this Part”
(fundamental rights) Clause (2) of that Article permits the State to “restrict
or regulate any economic, financial, political or other secular activity
associated with religious practise™?; and to provide for social welfare and
reform or for throwing open Hindu religious institutions of a public character

¥ The corresponding number of that Article in the draft Constitution was 21. 7 CA4.D. p.

864. (7 Dec. 1948) .
®  Misc Petition 129, 432 and 439 of 1964, See 8. P. Sathe, “Secularism and Law” in VK.
Sinha (ed) Secularism in India p.71, 87 (Lalvani, 1968)
M 8P Sathe, “Secularism and Law" in VK, Sinha ed. Secularism in India Lalvani 1968, p.71

4
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to- all cla§ses and sections of Hindus.*® A clear departure from the wall
of separation theory is contained in Article 290-A of the Constitution and
reads as follows: '

A sum of forty-six lakhs and fifty thousand rupees shall !

on, and paid out of the Consolidated Fund of the Slgate of K;;;h:zrierg
year to the Travancore-Devaswom Fund, and a sum of thirteen lakhs and
fifty thousand rupees shall be charged on, and paid out of the Consolidated
Fund of the Sta.te of the Madras State [the name of the state was later
changed to Tamil Nadu by s. 4 of the Madras State (Alteration of Name)
Act, 1968] every year to the Devaswom Fund established in that State
for the maintenance of Hindu temples and shrines in the territories
transferred to that State on the 1% day of November, 1956, from the State
of Travancore-Cochin. ’ '

This provision had to be made in fulfillment of a pre-condition to
the merger of the state of Travancore-Cochin in India. It came through
the Seventh Amendment enacted upon the merger of the State of
Tra\{ancore and Cochin into the states of Tamil Nadu and Kerala ¢
Obviously such a commitment would have been inconsistent with Article
'27.. We wonder why the Article does not start with a non-obstante clause
wh_lch would .have saved it from inconsistency with Article 27. Article 290-
A is clearly in promotion of the Hindu religion. It is submitted that such
grants _from the Consolidated Funds of those two states to the Devaswom
which is a .religious body clearly violates Article 27. Since both the Articles,
nqmely Article 27 and Article 290-A are provisions of the Constitution: the);
w1.11 havot to be harmoniously construed so as to save either of them,from
being Vc_nd. It means that barring the above grants to the Devaswom Fund
of speglﬁed trusts in Article 290-A no grants shall be given for the
promotion _and' maintenance of any particular religious institution. The basic
structure doctrine laid down by the Supreme Court in Kesavananda Bharati
v Kerala® was not in existence when that article was enacted and no
E;gytslas challenged it on the ground of its inconsistency with the basic

cture. '

_Whlle .c_ol_om'al govermment was reluctant to legislate social reform
due to its sensitivity to Indian religious susceptibilities, the Constitution had
leearly_ declared that untouchability is abolished and its practice in any form
is forbidden and enforcement of any disability arising out of untouchability
sha_ll be an offence punishable in accordance with law.* This was clearly
an interference with freedom of religion. While granting freedom of religion
the Constitution makers had to take care that it would not become aJ;

. ¥ Article 25 (2) (a).

% Article 25 (2) (b). i

“ Section 19, The Constitution (Seventh Amendment) Act, 1956,
AIR 1973 SC 1471 : '

% Article 17

&
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i f maintaining the status quo in social }'elations. T_he Sta_te had
128@;%?;2‘;: in religion 1gn order to make its practice cpmpatlblzh ngl tgact:
values of democracy. The founding fathers of the Constitution re tie that
strict separation between the State and the church could disable e]i s_an

from bringing about social reform. If the S@te were ser:varated ﬁ01:11 re g:io i
it would have amounted to “giving Constltut'lqnal ’ggotectlon to sociz mgll'ld cei
exploitation and cruelty in the name of religion. The ‘C_onstltutlor:h_ i tmt)

want merely to protect the individual’s f_ref:dom of religion frqm the ; ?.ct
but also wanted to protect it against religious orthodoxy. Whlle eakn's

Amendment of the U. S. Constitution says that Congress shall not _rnC e :t
law to curb free exercise of religion, and leaves it to _the. Supﬁimed f;);.l !
to say what is free exercise of religion, the Constitution of India de ] :s
the scope of such freedom with great care z_md mepculousness and giv :
power to the State to intervene in religion in the interest -of freedom ©

the individual and social equality If freedom to practise religion were g;ven
in unrestricted terms, not only untouchability, but even human sz'cn ice,
widow immolation and dedication of ‘women to. ng (dev astt_— a
sophisticated prostitution) would have cla1_m'ed Constxtut_mnal protec 1;m£
Therefore the article giving freedom of religion was subjected to greates

scrutiny.
The clause as originally drafted read as follows:

i f conscience and the

All persons are equally entitled to freedom of cor he

right freely to profess, and practise religion subject to public order, morality
or health and other provisions of this chapter.

Explanation I : the wearing and carrying of kirpans shall be deemed
to be included in the practice of the Sikh religion

i i i ligion shall not
Explanation II- The right to profess and practise religic
include an;I() economic, financial, political or other secular activities that may

be associated with religious worship.

Explanation IIT No person shall refgs; the perfc.!rma:?ce of civil
obligation or duties on the ground that his religion so requires.

i Krishnamaswami Iyer in his letter to B.N. Rau sald tl}?.t-ln
view ofﬁlﬁ:d:widc import that mi},;ht be giveg to the word “re,_l.lglonf the
above clause would have the effect of makmg all fleﬂ{Ip soc1a1‘ rel li.dr:éi
legislation impossible”. Tyer therefore wanted specific provision tf? })e ?cm «
to protect social reform.* Ultimately the plenary scope o ‘{eebp .
religion was significantly curtailed by starting thc.c_lause w1t1.1 su lecHad
public order, morality and health and to other provisions of this Part”.

< P, K. Tripathi, “Secularism: : Constitutional Provision and. Judicial Review” in lSp;:;lg'%;:'m

o'n Constitutional Interpretation p. 100, 105 This was reprinted from 8 JIzLI4p. )( 5
# B, Shiva Rao, The Framing of Indias Constitution Selectgd Documents Vol. 2, 4 (iv) p. i
# Shiva Rao Select Documents 11 4 (v) (a), pp. 143-46.
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the earlier draft been accepted, freedom of religion would have occupied
a much vaster canvass and the burden of defending every restriction as
being necessary for maintaining public order, morality and health would have
fallen on the State. Much would have depended upon how the courts would
have interpreted the freedom of religion. The makers of the Constitution
did not want to take any chances. There had been communal riots arising
out of processions with music having been carried over a mosque or
congregations seemingly religious becoming communal. The words “public
order” as’ qualifying the exercise of freedom of religion gave power to the
State to regulate religious activity in the interest of maintaining peace and
social harmony. The word “morality” which qualified the freedom to practise
religion by excluding the practices such as devdasi from freedom of religion
and the word “health” enabled the State to impose restrictions necessary
for maintaining public health and sanitation without having to justify them
as restrictions on freedom of religion. Further, the words “subject to other
provisions of this Part “ juxtaposed freedom of religion with the fundamental
rights to equality, personal liberty and freedom of speech and expression.
The plenary scope of freedom of religion is determined after making room
for the demands of “public order, morality and health” and other fundamental
rights. All other provisions of the fundamental rights follow a particular
order. The right is mentioned first and restrictions that can be imposed
thereupon mentioned subsequently. For example, a citizen has fundamental
right to freedom of speech and expression.”® The State may, however,
impose reasonable restrictions on freedom of speech in the interests of the
sovereignty and integrity of India, the security of the State, public order,
morality and decency etc.”! Here the right to freedom of speech is absolute
but the State may impose restrictions in the interests mentioned in clause
(2) of Article 19 and it has to justify that such restrictions are reasonable,
But if one practices untouchability, and is prosecuted under the Civil Rights
Act, she cannot plead that it was her freedom of religion to practise
untouchability and the State should prove that.the Civil Rights Act is not a
matter of religious freedom because whatever conflicts with any of the
fundamental rights is not included within freedom of religion. The State can
prosecute her without justifying it against the claim of freedom of religion
because freedom of religion is what is not contradictory to any of the
fundamental rights. Similarly, if the Police Commissioner asks a religious
procession to be routed in a particular way, her order cannot be challenged
as being violative of freedom of religion taking out such a procession is
not within freedom of religion. The careful drafting which starts with the
words “subject to public order, morality and health and subject of other
provisions of this Part” “reduces the plenary scope of that right. Further,
the State has been given power to intervene in freedom of -religion for
restricting and regulating any economic, financial, political and other secular

9 Article 19(1)(a)
S Article 19(2)
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activity associated with religion™? and also for “social welfare and reform
and throwing open Hindu religious institutions of public character to all
sections and classes of Hindus.”* The State’s power to restrict and regulate
«economic, financial, political and other secular activities associated with
religion” meant that the freedom of religion is with respect to matters which
£211 within religion strictly so called. The essentials of a religion have to be
separated from the non essentials, which would be called “other secular”
matters. The non essentials would be subject to restrictions or regulation
imposed by the state but both the essentials as well as the nonessentials
would be subject to the power of the State to legislate for social welfare
and reform and for throwing open Hindu religious institutions to all sections

and classes of Hindus.

Such extensive State power to intervene in religion was perceived
to be necessary since the scope of religious practice had not been defined.
Dr. Ambedkar described the state of religion in the following words: *

The religious conceptions in this couniry are so vast that they
cover every aspect of life, from birth to death. There is nothing that
is not religion.... There is nothing extraordinary in saying that we ought
to strive hereafter to limit the definition of religion in such a manner
that we shall not extend beyond beliefs and such rituals as may be
connected with ceremonials which are essentially religious.... I
personally do not understand why religion should be given this vast
expansive jurisdiction so as to cover the whole of life and to prevent
the legislature from encroaching upon that field. After all what are we
having this liberty (to encroach upon religion) for? We are having this
liberty in order to reform our social system which is so full of
inequities, discriminations and other things which conflict with our

fundamental rights.

Although the above speech was made in response to an amendment
proposed by a member to save personal laws from legal reform by making
it part of the freedom of religion, which Dr. Ambedkar strongly and
unequivocally refuted, his speech was directed at redrawing the scope of
freedom of religious practise so as to make it compatible with modern
India’s concerns for liberty, equality and justice.

Secularism under the Indian Constitution therefore does not envisage
separation of the state from religions but envisages equal distancing from
religions. Tt also envisages non communalism. It is in this sense that the
Supreme Court held in S. R. Bommai v Karnataka,” that secularism was
part of the basic structure of the Constitution. The basic structure doctrine

2 Article 25 (2)(a)

s Article 25 (2) (b}

% 7 C.A.D. p.781 (2nd December, 1948).
55 AIR 1994 SC 1918

r
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had bee;n laid down by the Supreme Court in Kesavananda Bharati v
Kera{a. 6. It came as a limitation upon Parliament’s power to amend the
Co_nst:ltutlon. It was held that the constituent power of Parliament under
article 362.3 c<_)uld not be so exercised as to destroy the basic structure of
the Const1t}1t10n. What was the basic structure had to be determined by
the_Cou.rt m each case. Although the judges in Kesavananda described
various features as part of the basic structure, they we mere obiter dictas
Chandr:achud J., as he then was, made a most valid observation regardin .
the basic structure in the following words:* ¢

' For _determining whether a particular feature of the Constitution
is part of its basic structure, one has perforce to examine in each
ma’;vaduallcase the place of the particular feature in the scheme of
our Constitution, its object and purpose, and the consequences of its

denial on the integrity of the Constituti
onstitution as a fundamental ins
of the country’s governance. T frdment

~ Even though the word “secularism” was added to eh

the forty-s'eco_nd amendment, the term secularism was nowherlérfltggle?i }:1)1(
the Consututm_n. An attempt was made by the Constitution (Forty-fifth
Amendmet}t)_ Bill 1978 to insert the definition of secularism as “equal respect
lf)'or ?111 rehglo.ns.”sa This amendment was not passed since it was rejected
Cy the Council of Statt?s. .(Re}jya Sabha). This rejection came because the

ongress party had majority in that House and it was bent upon rejecting
W:hatever the Janata government proposed. The Congress party obviously
did not have any objection to the definition suggested by the above bill,

Bommai did not involve any question of the Constitutiona idi
of a CopstIm’tlonal amendment. It involved the question of the lt}g;,lai?;l c?;
the President’s proclamation under Article 356 of the Constitution causing
dismissal of state’ governments on the ground that they did not function in
accordance with the Constitution. Dismissals of the governments of
Karnataka, Meghalaya, Nagaland Madhya Pradesh, Rajasthan and Himachal
Pradesh had been challenged. A bench of nine judges namely Ahmadi C.J
J. 8. Verma J (as he then was), Pandian, Kuldip Singh, P. B. Sawant K
Rarr_laswaml, S.C. Agrawal. Yogeshwar Dayal and B. Jeevan Redd),r J.f
decided the case. Six judges held that while dismissal of the state
governments of Kamataka, Meghalaya and Nagaland had been illégal
dismissal of the state governments in M.P. Rajasthan and H.P: was valid,
BJP was the ruling party in those three states and it was the BIP wh'ic];
bad espoused the cause of locating a temple in place of a mosque which
it claimed had been originally located on that site. Ultimately that agitation

AIR 1973 SC 1467
: AILRuSIQ'IS SC 2299, 2465.
Clause 44 of the Bill provided that Article 366 shall be renumb.
50 i 1 ered as cl. (2) and in cl. (I
definition of secularism was provided, See Seervai, ‘Constitutional Law of Ir(le'a’, Vol.l p.(Z)T;.he
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had culminated in the demolition of the mosque by the zi:alf)ts (if the Siln%h
pariwar. The judges obviously held that in view of BJP’s ideo ogyl‘::p i 2‘
active involvement in the agitation which ultunai_;elyl led to the de111)10 i ;)cin ;)0
Babri Masjid and the influence of RSS over it, it would not eta t; °
protect the minorities in those states. In other words, accorcti)ingt 0 tzin
six judges, the state governments run by BIP would not be a Ce otjiu:ion
“secularism” which was part of the baS'IC struct‘ure-of the thor;}; uBJ};
Although the majority decision of uphqldmg the dismissal of the three :
governments in M.P., Rajasthan and Hlmacl_lal Pradesh was byfsnlc1 ag‘;unic
three judges, the obiter dicta that secularism fonn_ed part o 'tnf t}?:
structure of the Constitution was shared by all the nine judges. deDa E:::l
dissenting.judges, namely Ahmadi C.J., Verma J (as he thep wgs) 31111 tyt'e
J had held that the decision of the P'remdent to dismiss the gla
governments could not be assessed by judicially ma{lageable standai'ds fu;;e
the word “secularism” had not been in t_he original Preamble c:]m r;:
Constitution, but was added by the Const}tutlon (Forty-second) P}I_nent Zr:
Act in 1976, a question has been raised if such subsequent af:ldJFmI}P 59oThe
Constitution could be part of the basic structure of the (?cmstltutlcml.11 The
judges in Bommai, however, had proceeded on the. premise .that Secadiargi.lll
had always been part of the Constitution. Referring to this Ahm J.

said:%®

ithstanding the fact that the words "Sjociclzhst” and
"Seculai\t?t;uere added ﬁz the Preamble of the anstitutzon in 1976 b;:
the 42 Amendment, the concept of secularism was very ,rfu;’c
embedded in our Constitutional philosophy. T..he_term seclular t as
advisedly not been defined presumably because it is a very e cc;‘.sw.‘m ;rm
not capable of a precise definition and perhaps best left undefined.
PB. Sawant J. explained the purport of secularism as follows:®
As stated above, religious tolerance and equal treatment of c;lll
religious groups and protection of the.ir life and pro;l?er{y and z{l ;ez
places of their worship are an essential part of secu arzsmleng N
in our Constitution. We have accepted the said goal not only becau. ¢
it is our historical legacy and a need of our -naﬁonal unity an
integrity but also as a creed of universal brotherhood and humanism.

Ramaswami J. said:%

The State does not extend patronage to any pfzrticular T‘e?:gzar};
State is neither pro particular religion nor a‘r_tt:—}?art:cular reltgu;.n._
stands aloof, in other words maintains neutrality in matters of religion

% H.M. Seervai, ‘Constitutional law of India.’

@ 1d p. 1951 (para 28) AIR 1994 SC 1918, 1951
% (1994) 3 SCC 1, 147-48, (para 151).

2 Id p. 163 (para 178); p. 168 (para 183).
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and provides equal protection to all religions sﬁbject lto regulation and
actively acts on secular part. '

B. Jeevan Reddy J. (with Aggrwal ).) emphasized that secularism
was “a positive concept of equal treatment of all religions.”® The demolition
of the mosque at Ayodhya by Hindutva fanatics had been a great challenge
to secularism. The communal situation was tense, he noted. After holding
that the President’s action of dismissing the three state governments ruled
by BJP could not be faulted, the learned judge said:*

Secularism is one of the basic features of the .Constitution.
While freedom of religion is guaranteed to all person in India, from
the point of view of the State, the religious, faith and belief of a person
Is immaterial. To the state, all are equal and are entitled to be treated
equally. In matters of State, religion has no place. No political party
can simultaneously be a religious party. Politics and religion cannot
be mixed. Any state government which pursued unsecular policies or
‘unsecular course of action acts contrary to the Constitutional mandate
and renders itself amenable to action under Article 356.

~This is the most important decision on secularism. It was the first
case in which secularism as a concept came up for judicial interpretation.
In previous cases, the cases involved interpretations of various Articles of
the Constitution such as Articles 25, 26 or 27, 28, 29 and 30, The Court
had spoken on the extent of freedom of religion, rights of religious
denomination or the rights of the minorities, and incidentally also on
secularism which in its opinion was ingrained in the above provisions of
the Constitution. But no legislative or administrative action had been
impugned on the ground that it violated secularism. The change in
interpretational methodology occurred since the decision of the Supreme.
Court in Kesavananda Bharati®® . In the judgments of the majority judges
in that case, secularism appeared as one of the basic features of the
Constitution, Although strictly speaking such observations were mere obiter
dictas because the ratio was restricted to judicial review being an aspect
of the basic structure since the last clause of Article 31-C which gave
finality to the President’s declaration that a law was in relation to the
objectives mentioned in Article 39, clauses (b) and (c) and thereby had
foreclosed judicial review of the relevance of the law to those directive
principles had been struck down. Kesavanand decision applied strictly to
Parliament’s power to amend the Constitution and was to be applicable only
to Constitutional amendments and not to ordinary laws. In Bommai® the
Court expended the application of the basic structure doctrine to the exercise
of power, other than of Constitutional amendment and not only by Parliament
® Jd. p. 233, (para 304), '
“ Id. p. 2113, (para 365).

" AIR 1973 5C 1461.
% AIR 1994 SC 1918.
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but also by the President under Article 356 of the Constitution. In Bommai,
nine judges unanimously held that secularism was an aspect of the basic
structure of the Constitution. Here it appears as a ratio and not a mere
obiter because the President’s action of dismissal of the three BJP ruled
state governments could not have been sustained except on the ground that
those governments in the opinions of the six judges, who held their dismissal
by the President valid, could not have governed in accordance with

secularism.

The Court has extended that doctrine to make the violation of basic
structure a parameter for judging whether a state government functioned
in accordance with the Constitution for the purpose of Article 356 of the
Constitution. The President can dismiss a state government under Article
356 if he is of the opinion that the state government was likely to act in
such a manner as to cause erosion of the basic structure of the Constitution.
Will the Court extend the basic structure test to determine the validity of-
a law enacted by Parliament or a state legislature? Professor Upendra Baxi
had suggested that confining the basic structure doctrine only to Constitutional
amendments was not logical and that it should also be extended to the
validity of an ordinary legislation also.”’ Bommai has extended it to the
exercise of power under Article 356. In some other cases, the basic
structure parameter seems to have been tacitly invoked even against an
executive action resulting in transfer and appointment of judges of the High
Court or the Supreme Court when the Court said that independence of
the judiciary was a basic feature of the Constitution.® The net undercurrent
of Bommai declaration that secularism was part of the basic structure of
the Constitution seemed to convey to political parties, and particularly the
parties with communal agendas that even if they acquired the required
majority for amending the Constitution, an amendment of the Constitution
which subverted secularism would be unconstitutional and void. Here the
Court certainly acted as a political institution going much beyond its black
letter tradition and much beyond the judicial power assigned by the doctrine
of separation of power, which it itself had held to be an integral part of
the Constitution in Indira Gandhi v. Raj Narain,®

Kesavananda Bharati marks the change in the Supreme Court’s
approach to Constitutional interpretation from positivism to structuralism. By
structuralism 1 mean an interpretation of a provision of the Constitution
against the perspective ofthe entire Constitution and its philosophy.™ Since

& Upendra Baxi, “Constitutional Quick sands of Kesavananda Bharati and the Twenty-Fifth -

Amendment” (1974) 1 SCC (Jour} p 45.
& S P Gupta v. India, AIR 1982 SC 149; Supreme Couri Advocates on Record Association

v. India (1993) 4 SCC 441: AIR 1994 5C 268; In re Art, 143 of the Constitution,
Presidential Reference 1998 (1998) 7 SCC 739: AIR 1999 5C 1.

®  AIR 1975 SC 2299,
" See S.P. Sathe, “India: From Positivism fo Siructuralism” in Jeffrey Goldsworthy(ed),

Comparative Constitutional Interpretations, OUP England, 2006,
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then challenges to State actions on the eround of thei ing i i
with. the structure of the Constitution beggan to be trﬁﬁe?ﬁ%eanécg?sésetgl ;
reqmreq to examine the validity of the exercise of power with re:fer'c-.nciag
to specific provisions of the Constitution, such as Article 14, 15 or 25. 26
or 27, the Court.was called upon to decide such validity wit’h referenc; to
a more 11_1determmate norm called secularism. In Bommai the Court upheld
the President’s proclamation under Article 356 on the ground thaIt) the
d1sgllssed governments could not have or might not have acted stron 1
against anu-‘secular forces which had been responsible for the demolitigoz
of the Babri n?asjid. Here unwillingness or inability to protect the praye
place of the minorities was held to be an anti-secular act. e

In Ismail Farugui v India" referring to th ..
. . » e demolit
Babri masjid on 6 December 1992, the Supremge Court sairgg gt

It was an act of “national shame”: What was demolished was
not merel).f an ancient siructure; but the faith of the minorities in the
sense of justice and fairplay of majority It shook their faith in the
rule of law and Constitutional processes.

After the demolition of the Babri masjid, the Gow i
had passed an ordinance called the AcquisitiorJlT of Certain Z?ef e;tX;.oglhdl:
Ordinance, 1993 by which it acquired 67, 703 acres of land comprising Ra}rln
Jan_mabhooml-Babri masjid complex and some adjacent land. This
ordinance was replaced by the Act of the same name. The Govel.rnment
had also requested the Supreme Court under Article 143 of the Constitution
to give adV1§ory opinion on whether a Hindu temple or any Hindu religious
structure existed prior to the construction of the Babri masjid Sincge all
!:he dlspt_lted land was now vested in the State, the State wouldl deal with
it only in accordance with the opinion that might be delivered by the
Su_pr.eme Court. It was stated that the Government was “confident tha)(t the
opinion of the Supreme Court will have a salutary effect on the attitudes
of the communities and they will no longer take conflicting positions on
the factual'ls-sue settled by the Supreme Court.”™” Petitions taking objections
to the validity of the above Act on the ground that it was congrary to
secularism and to qther provisions of the Constitution had been filed. The
reference under Article 143 and the petitions challenging the validity c;f the
above Act__were heard. together by a bench of 5 judges of the Supreme
Cpurt. .{\rpclel 143 of the Constitution says that the Supreme Court “may”
give opinion in response to such a request from the President. The word
may” implies that the Court is not bound to give opinion. The Supreme
Court refused to respond to the reference. The Court, however, dealt with

1 (1994) 6 SCC 360. i
LA 7] X

n
The reference to the Supreme Court by the Government, as reproduced in the judgment

of Verma J. (as he then was) at p.390.
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the petitions. The petitioners had raised the following questions: (1) the
acquisition was unnecessary: (2) a mosque being a place of religious worship
by the Muslims was wholly immune from the State’s power of acquisition
and the acquisition violated Articles 25 and 26 of the Constitution; (3) the
legislation was tilted in favour of the Hindu interests, and therefore suffered
from the vice of non-secularism and discrimination in violation of the right
to freedom of religion of the Muslims; (4) the statute read with the
reference under Article 143 was a veiled concealment of a device adopted
by the Central Government to perpetuate the consequences of the demolition
of the mosque on 6® December, 1992.

The Act intended to maintain the status quo regarding the rights
and obligations of the rival parties, Hindus and Muslims, as it existed on
7-1-1993 the day on which the Act was enacted. It authorized the
acquisition of the disputed land over which the demolished mosque stood
before its demolition and the adjacent land owned by Hindu owners to be
retummed to them after the dispute was setfled. The purpose of acquiring
such excess land was to ensure that the rights which Muslims ultimately
might secure through adjudication would not be hampered by the existence
of ownership of such adjacent properties. The impugned Act permitted
worship and prayers by Hindus on the disputed land but forbade Muslims
from doing it. The majority held that since Muslims had not been performing
any worship or namaz on the disputed land since 1949 but the Hindus did,
the status quo ante, though seemingly biased in favour of the Hindus, was
in reality not so.

Bharucha J (as he then was) speaking on behalf of himself and
Ahmadi CJ, in his dissenting judgment held that the impugned Act did not
give equal treatment to two communities and therefore violated the principle
of secularism. He noted that before the commencement of the impugned
Act, “ the disputed structure had been demolished, the idols had been placed
on the disputed site and puja thereof had begun.” . The learned judge
lamented™ .

No account is taken of the fact that the structure thereon had
been destroyed in a most reprehensible act.... No account is taken of
the fact that there is a dispute in respect of the site on which the puja
is to be performed; that as stated in the White Paper (of the
Government of India) until the night of 22-12-1949/23-12-1949, when
the idols were placed in the disputed structure, the disputed structure
was being used as a mosque and that the Muslim community has a
claim to offer Namaz thereon.

Both the majority and the minority judges seemed to conceptualize
secularism as equal treatment of religions by the State. They obviously did

™ (1994) 6 SCC 360, 437
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not think that separation between the State and the religions was necessary
for secularism. '

-Secularism under the Constitution seems to have been similarly
conceived by other judges also. The Supreme Court of India has explained
the real purport of the word “secular” in the Indian context as follows.
Justice Ruma Pal observed in T'M.A. Pai Foundation v Karnataka: ™

The word “secular is commionly understood in contradiction to
the word “religious” The political philosophy of a secular government
has been developed in the West in the historical context of the pre-
eminence of the established Church and the exercise of power by it over
society and its institutions. With the burgeoning pressure of diverse
religious groups and the growth of Iliberal and democratic ideas,
religious intolerance and the attendant violence and persecution of “non
believers” was replaced by a growing awareness of the right of the
individual to profession of faith or non profession of any faith. The
democratic State gradually replaced and marginalized the influence of
the Church. But the meaning of the word “secular state” in its political
context can and has assumed different meanings in - different countries.,
depending broadly on historical and social circumstances, the political
philosophy and ‘the felt needs of a particular country. In one country
secularism may mean an actively negative attitude to all religions and
religious institutions, in another it my mean a strict “wall of separation”
between the State and religion and religious institutions. In India, the
State is secular in that there is no official religion. India is not a
theocratic State. However, the Constitution does envisage the involvement
of the State in matters associated with religion and religious institutions,
and even indeed with the practice, profession and propagation of religion
in its most limited and distilled meaning.

The learned Judge further said:

. Although the idea of secularism may have been borrowed in
the Indian Constitution from the West, it has adopted its own unique
brand of secularism based on its particular history and exigencies
which are far removed in many ways from secularism as it is defined
and followed in European countries, the United States of America and
Australia. -

Religious Instruction and Educational Institutions

We have seen above that in the United States, the wall of
S@mtion doctrine did not allow religious instruction to be imparted in any
public school. The U.S. Supreme Court held that even holding of religious

instruction and making it entirely voluntary could not be done in public

P (2002) 8 SCC 481, 651, (para 331).
* Id. 651-52 (para 332).
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institutions financially supported by the State. The makers of the Indian

Constitution did not subscribe to such a dogmatic position considering the

fact that the Indian civil society had been deeply religious. The Constitution

provides in Article 28 (1) that “no religious instruction shall be provided in

any educational institution wholly maintained out of State funds” Clause (2)

of Article 28 provides that the above prohibition regarding the administration

of religious instruction shall not apply to “an educational institution which

is administered by the State but has been established under any endowment

ot trust which requires that religious instruction shall be imparted in such

institution. “Clause (3) of Article 28 provides that religious instruction might

be provided in a private educational institution which receives financial

assistance from the State on condition that it should be imparted only to

such students whose parents give their consent for it. Contrast this with
the American Constitution which does not allow any State aid to an
educational institution which imparts religious instruction. In India, education
even during colonial rule was not entirely in government schools and
colleges. Private schools and colleges existed but they were given
government grants. While some were run by Hindu managements, many
were run by the minorities. The Constitution did not want to put private
educational institutions to a disadvantage. Therefore they were given the
option of imparting religious instruction without making it compulsory for
those who did not wish to have it. . Even while granting special right to
the religious and linguistic minorities to establish and administer educational
institutions of their choice in Article 30, the Constitution mandated the State
not to discriminate against them while giving grants” The State funding of
educational institutions has existed since colonial rule. The Constitution
therefore distinguishes between institutions wholly maintained by the State
and ‘those which received aid from the State. While the former ought not
to impart religious instruction, the later may with the consent of the pupils.
Total prohibition of religious instruction in educational institutions wholly
funded by the State arises from the separation of the State from religion.
Questions arise as to what is religious instruction?

In DAV College v Punjab,™ the DAV trust challenged the validity
of certain provisions of the Guru Nanak Act, 1969, which provided for the
study of Guru Nanak being in violation of Article 28(1) of the Constitution.
Since the Guru Nanak University was entirely funded by the State, it was
contended that such a course of study would amount to the imparting of
religious instruction in disregard of the mandate of Article 28(1). While
rejecting that contention, the Supreme Court said ™

Religious instruction is that which is imparted for inculcating
the tenets, the rituals, the observances and modes of worship of a

7 Article 30 (2).
m(1971) 2 SCC 269
® Id. p279. (para 26).
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partz'cular_sect or denomination. To provide for academic study of life
r:md teac.hmg or the philosophy and culture of any great saint J:)f India
in relation to or the impact on the Indian and world civilizations
cannot be considered as making provision for religious instruction.

In India, unfortunately religion is mixed up with m i
really secular. Is‘the teaching of Sanskrit or Urdupa matterag?r:efivélilgrlll?a{s
the communal discourse, these languages are identified as of Hindus .amd
Mushms and therefore objections are .raised against their teaching. It was
rightly observed that the teaching of Sanskrit as an elective subjec':t could
not be fqulted as x_iiolation of secularism. Even study of a religion need
not be_ mixed up with the imparting of religious instruction. One can stud
H1nd1lnsm or Islam even in an institution entirely funded by the State X
Muslim student may opt to study Hinduism and a Hindu student may 'o t
to stud.y Iglam. Difference between religious education and religimll)s
instruction is that the former is not undertaken necessarily by the followers
of that re11g1on. and the study does not involve worship or faith. Such a
study or a provision for such a study in a university entirely funde;d by the
State need not conflict with Article 28(1). For example, will the teaghin
of Bharat Natyam conflict with Aticle 28(1)? In India, religion and culture
overlgp_and if we are to exclude even cultural matt::rs because of their
association w1th religion, secularism will become a very oppressive doctrine
Much flexibility is necessary in this regard. Some writers have taken
objections to the broadcast of devotional songs on the All India Radio, which
is a State owned medium® It is submitted that Indian music, as other arts
also, reﬂe_ct am.algamation of two major religions Hinduis;ll and Islam
S;;e;:\lr Hallnlc\l;[l sllpger_s have sung Bandishis which include names of Allal';

eral Muslim sin i shis which i
L Krishizl:s sing Bandishis which include the names of Lord

' Such overlap between religion and culture may cause the occasional
crossing of borders by State agencies but enough care does not seem to
}tfve been taken to prevent the State from going into religious matters to

¢ extent of patronizing it. Although the Constitution does not envisage strict
separation bgtween the State and religions to the extent it is envisaged by
the Const1tut10.n qf the Untied States, it does not seem to have been intended
l_Jy the C_or_1st11':u!:1on that the State should directly spohsor or even get
1r_1v01ved in rt?11g1_0us activities. If separation were not to be envisaged wgh
did the Constitution provide that no religious instruction should be im,artezlr
in an‘educatlonal institution whoily funded by the State? Separatiog was
set aside c_mly to the extent it was necessary to enable the State to supervise
over religious endowments’ secular activities and to initiate social reform
But unfortunately the State and its office bearers have crossed limits of
such exceptions to separation....

80 H o s )
D.E. Smith, “India As a Secular State”, Princeton University Press, New Jersey, 1963
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. The question of religious instruction came up once again recently
in Aruna Roy v'India® A public interest litigation questioning the validity
of the school curricula prescribed by the National Curriculum Framework
For School Educatiort (NCFSE) was challenged on the ground that inclusion
of religions or religious content in it offended Article 28(1) of the
Constitution and therefore violated the “rubric of secularism”® The teaching
of religion as an academic study and that too offering it as an optional
subject certainly does not offend secularism. But the teaching of religion
must be distinguished from the preaching of a religion. Tt was contended
in the petition that the ¢urriculum recommended by the NCERT included
the imparting of religious instruction in violation of Art. 28(1) of the
Constitution. The Court could have said that what was offered in the
curriculum was not religious instruction but education of religion. What
causes concern are the observations of the judges regarding the need of
religious education for promoting morality and good citizenship among
children. Shah J, referring to religion said: ®

- Although it (religion) is not the only source of essential values,
it certainly is a major source. of value generation. What is required
today is not religious education but education about religions. These
need to be inculcated at appropriate stages in education right from
the primary years. Students have to be given the awareness that the
essence of every religion is common, only the practices differ.

The learned judge, however, cautions that “Education about religion
must be handled with extreme care”* He said:*

All steps must be taken to ensure that no personal prejudice
or narrow minded perceptions are allowed to distort the real purpose
of this venture and no rituals, dogmas and superstitions are
propagated in the name of education about religions. All religions have
to be treated with equal respect. .

The learned judge observed that “for controlling wild animal. instinct
in human beings and for having civilized cultural society” religion has come
into existence. He said “religion is the foundation for value based survival
of human beings in a civilized society”*® Dharmadhikari J. in his separate
concurring judgment also drew a distinction between religious instruction and
religious education. According to him, religious instruction is forbidden but
not religious education. Why does the Constitution prohibit religious instruction
in a State funded educational institution? Did they mean by religious

@

AJR 2002 SC 3176.
Id. 3180 (para 2).
Id. p. 3186, para 27,
Ibid. :

Ibid.

Id. p 3190 (para 34).
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instruction merely dogmas, mysteries or fituals as the learned judges
observed?®” Why did the Constitution permit the imparting of religious
instruction in a private school only with the consent of the child or her
parent? Does it mean that the Constitution considered that the children who
or whose parents do not consent to receive religious instruction need not
be sensitized of morality? It is submitted that the Constitution did not use
the words “religious instruction™ with such a narrow meaning. It does not
mean merely rituals, dogmas or superstitions. The fact that the Constitution
did not allow religious instruction to be imparted in educational institutions
funded by the State and allowed such instruction in other non government
institutions only with the consent of the pupils or their parents shows that
the Constitution clearly meant that the State should not be a party to
imparting religious instruction and nobody should be compelled to receive
religious instruction. Article 28(1) forbids any “religious instruction” and it
includes “instruction about all religions”. It allows State aided institutions to
impart religious instruction only with the consent of the pupils or their parents
which is in deference to the freedom of religion. The secular state has to
be not only neutral between various religions but also between believers in
religion and non-believers of religion. By excluding religious instruction from
State run -institutions, it scrupulously protects the State from any rapport
with religion but leaves open the way to those who desire such instruction.
Obviously the Constitution does not envisage religiousness as essential to
morality. One can be morally good even without being religious. Secularism
itself is a moral system like democracy. It is submitted that the assumption
of the judges that religious education would make children better citizens
goes totally against the concept of secularism. The very basis of secularism
is that people have to imbibe the morality of liberalism, which cherishes
individual liberty, equality and the rule of law. A religious person may be
morally good or bad. An atheist may be morally good or bad. Whether
one should receive religious education -or not is a matter of individual liberty
in which the State does not interfere. No body can say that Bertrand
Russell or M. N. Roy lacked commitment to morality. They could be cited
as examples of morally best human beings. It is submitted that the views
expressed by the learned judges in 4runa Roy, stressing the need of
religious education for promoting morality are totally at variance with the
concept of a secular state as is understood in the West. Secularism in India
does not mean total separation of the State from religions, it also does not
mean indifference to religions but it means equal respect for all religions.
This view is shared by judges as well as political parties an political players
in India. No atheist can ever get elected as President or Prime Minister
of India. Jawaharlal Nehru was an exception but he could be Prime Minister
because of his active involvement in the National movement and again he
had to make compromises as he did on the issue of the Somnath temple’s

¥ Id p.3196.
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inauguration.
Political Parties and Secularism

Democracy operates through political parties. How far are political
parties required to abide by secularism? We have seen above thal in
Bommai, the Supreme Court upheld the dismissal of three BJP ruled state
governments’ on the ground that BJP might not have sustained secularism.
Formerly, the Constitution did not mention political parties but they came
to be mentioned in the Tenth Schedule which was added to the Constitution
by the Constitution (Fifty-second Amendment) Act, 1985. This schedule has
since then been further amended by the Constitution (Ninety-first)
Amendment Act, 2002. This schedule contains grounds on which a member
of a legislature incurs disqualification if she defects from a political party
on whose sponsorship she was elected to the legislature. The Representation
“of the People Act, 1951 is the law which lays down how elections are to
be held, who can contest elections, and how disputes regarding elections
are to be adjudicated upon. In 1989, the Act was amended to insert a new
section called 29-A. That section provided that all political parties shall apply
for registration. The Act details what information the applicant has to
provide. S. 29-A provides that the application shall be accompanied by a
copy of the memorandum or rules and regulations of the association which
shall contain a specific provision that it shall “bear true faith and allegiance
to the Constitution of India as by law established, and to the principles of
socialism, secularism and democracy and would uphold the sovereignty, unity
and integrity of India”, Although such declarations form part of every party’s
memorandum, the manifestos and ideologies of some political parties clearly
display their communal/ parochial character. Although the Election
Commission has power to recognize a party, it does not have the power
to de-recognize a party.®®* On what basis did the Supreme Court hold that
secularism would not be sustained in BIP ruled states? If the majority judges
held that BJP was not likely to sustain “secularism”, how did BJP rule at
the Centre from 1999 to 2004? BJP was certainly the major constituent of
the National Democratic Alliance govemnment that governed India during
that period. A political party is required to sign a memorandum containing
its fidelity to secularism but it cannot be de-recognized if it does not abide
by secularism, though its government can be dismissed on that ground itself.
These are some of the contradictions. The question that remains is how
do we decide whether political party is secular.

Can a political party espouse a religious cause? In fact, it was the
Congress party which during early years of independence espoused the
cause of renovating a temple at Somnath which had been destroyed by
Allauddin Khilji many years ago. The renovation of the temple had taken

& Indian national Congress (I) v. Institute of Social Welfare, (2002) 5 SCC 685.
" R.A. Jahagirdar, “Secularism in India: The Inconclusive Debate” in Venkat Iyer (ed)
Constitutional perspectives: Essays in Honour and Memory of H.M. Seervai p.- 53, 62.
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place with full participation of the state authorities including President of
India Dr Rajendra Prasad.® In the eighties, the BIP espoused the cause
of Ram mandir which helped it gain political dividends. Even the
Government of India said before the Supreme Court in Ismail Farugui v
India that it was committed to the construction of a Ram temple and a
mosque.® This shows that not only the political parties but even the
governments have not felt shy of openly espousing a religious cause. It is
submitted that building temples or mosques could not be the function of
the secular state. Equal treatment to all religions should only be in respect
of facilities which are extended to other organizations as welfare functions.
Providing facilities for pilgrims of Hindu congregations or Muslim pilgrims
for the Haj or Christians for the Eucharistic Conference such as travel
concessions or security or against health hazards may be included in its
normal welfare functions as such facilities are also extended io sports,
music or literary activities.

Even the BJP or the Sangh pariwar does not call the issue of Ram
mandir as a religious one. They say that the Ram mandir is a cultural issue
and a national issue. This is an example of secular gloss being put on a
religious issue” This was evident in the case of the first
Mahamasthakaabhisheka celebrations held at Shravanbelegola. The Hindu
reported as follows:

" The hills of Vindhyagiri and Chandragiri in the ancient town
of Shravanbelegola resounded with chants of “ Bhagwan Bahubali ki
Jjay’ as President Abdul Kalam on Sunday declared open the first
Mahamastakbhisheka of the millennium and reiterated the Jain tenets
of non-violence in a strife ridden world.”

The President, who is a Muslim, was invited to address a vast
gathering of Jain munis, nuns, Acharyas and devotees who had assembled
from all parts of the world. The address of the President aimed at
secularising the occasion by highlighting non violence and peace as the
motives of the religion Members of various political parties including the
former Prime Minister of India Mr. Deve Gouda.were present. All of them
call themselves secular. This shows that secularism is understood mainly
as equal respect for all religions and negation of communalism and not as
total insulation of the State from religion. We find that similar views
regarding religion were also expressed by the judges of the Supreme Court
in Aruna Roy’s case.”

One result of such vague conceptualisation of secularism has
been that the State and its functionaries have crossed limits of State’s

F(1994) 6 SCC 360, 390.
" The Hindu, Jan. 23, 2006 p. 1.
= AIR 2002 SC 3176,
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association with religion. Equal treatment of religions remains a mere
Sfagcade and what happens is a much more favoured treatment of the
majority religion. There are temples and images of God men in police
stations and other government offices. Ministers and other functionaries,
including judges do not feel shy of participating in Hindu religious
prayers as rituals in government functions. All government offices are
inaugurated with religious rituals All political parties, with the exceplion
of perhaps of the Communist parties, have shown proneness. to
religious rituals such as purification of government offices or
satyanarayan puja. Saraswati vandana is sung almost in all government
functions. Without having conceded the BJPs claim to a Hindu Rashtra,
most of the secular parties have almost -converted the State into a
Hindu State The difference between them and the BJP is only on the
extent of exclusiveness of Muslims. Not having been communal is the
only criterion of secularism for most of the non BJP political parties.
But they have often indulged reverse communalism by appeasement of
the minorities in order to cultivate their vote banks. Those subjects
will be discussed in subsequent lectures.

Freedom of Religion and Communalism*
S.P. Sathe

Freedom of Religion

A secular state is not against religion. Although it must not have
its own religion, it allows its citizens to profess and practise their religion.
Unlike in the West where civil society is to a great extent secularized, in
India, the civil society, which includes most of the political leaders as well
as judges of the Supreme Court and High Courts, continues to be deeply
religious and even obscurantist. The makers of the Constitution were firm
on limiting the scope of religion in public life and therefore they drafted
the Articles on freedom of religion, namely Articles 25 and 26 with
meticulous care. They provided that the State could make any law to
restrict or regulate any economic, financial, political or other secular activity
which may be associated with religious practice,! and to provide for social
welfare and reform. or the throwing open of Hindu religious institutions of
a public character to all classes and sections of Hindus.? These provisions
clearly show the other dimension of Indian secularism, which was to bring
about equality between different castes of Hindus in India, simultaneously
two revolutions existed during colonial rule, one for political independence
against the Britain and the other one against the unjust caste and gender
discrimination which also emanated from religious orthodoxy. Denial of

.access to temples for the untouchables had been a burning issue as was

the practice of untouchability. The Constitution abolished untouchability
forbidding its practice in any form and making the practice punishable.?
Facilitating access of the erstwhile untouchables to Hindu religious institutions
was part of the same agenda of banishing caste discrimination. Freedom
of religion had to be restricted in the. interest of bringing about social change

leading to equality before the law, which is an important value of secularism.

Caste discrimination and gender injustice were two vices of a traditional
society and both had root in religion. In order to address them, the State
had to intervene and restrict the practice of religion.
Freedom of Religion in the United States and India:
A Comparative View
Here the Indian Constitution differ from the U.S. Constitution
because the US. Constitution was an eighteenth century product steeped

* Draft of the Second Lecture, which was to be delivered in the Pandit Memorial Lecture
Series. However before the lecture series was organised Professor Sathe passed away on
March 10, 2004.

v Article 25 (2) (a).

t Article 25 (2) (b).

3 Article 17.
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in individualism and laissez faire whereas the Indian Constitution was a
product of the twentieth century with emphasis on collectivism and reform.
The scope of religious freedom therefore had to be differently construed
in these two countries. In the United States, the civil society had been much
more secularized and therefore religion had come to occupy lesser space
in public life. In India, religion occupied much larger space. Interpretation
of freedom of religion in the United States was governed by the philosophy
of individualism and therefore was given a maximum ambit. In India, on
the other hand, it was necessary to construe the freedom of religion rather
narrowly in view of the restrictions imposed by the Constitution.

The first Amendment of the U.S. Constitution was interpreted by
the U.S. Supreme Court so as to maximize the scope of freedom of religion.
In Cantwell v Connecticut,® Cantwells, who had been playing a
phonograph record denouncing the Catholic Church as an instrument of
Satan had been convicted for causing breach of the peace. They appealed
against that conviction on the ground that their freedom of religion had been
infringed. The Supreme Court quashed their conviction upholding their
freedom thereby giving a wide latitude for the freedom of religion. In India,
freedom of religion does not include freedom to denounce any religion or
insult it. The Indian Penal Code makes insult to religion punishable’ and
this section was upheld by” the Supreme Court against the challenge on
the grounds of freedom of speech as well as freedom of religion.s

In Minersvile School District v Gobitis,” a 12 year old Lilian
Gobitis and her 10 year old brother William had been expelled from school
because they refused to salute the national flag of the Untied States. They
contended that being Jehova’s witness, such an act repelled against their
religion. Justice Frankfurter, who always stood for judicial restraint, held
that their expulsion was valid. He was joined by Hughes, Black and Douglas
JJ. Justice Stone dissented. In his dissenting judgment he held that protecting
the rights of the children was more important than the State concern of
maintaining discipline in the school. In Board of Education v Barnette,®.
this question came up again. This time Stone had become the chief justice
and except Frankfurter, the other judges Justices Black, Douglas and Murphy
agreed with him. Justice Jackson wrote the judgment for the majority holding
the requirement of flag salute un Constitutional as being contrary to the
first Amendment’s requirement of freedom of religion. He said:?

) 17 there is any fixed star in our Constitutio;;al constellation, it
is that no official, high or petty, can prescribe what shall be orthodox

4 310 U. S, 296 (1040).
5 8. 295-A. '
Ramji Lal Mody v. State of UP, AIR ‘1957 SC 620.
7 310 U.S. 586 (1940).
b 319 US. 624 (1943).
"I p. 642.
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in politics, nationalism, religion or other matters of opinion or force
citizens to confess by word or act their faith therein.... We think the
action of the local authorities in compelling the flag salute and pledge
transcends Constitutional limitations on their power and invades the
spheres of intellect and spirit which, it is the purpose of the First
Amendment to our Constitution to reserve from all official control.

In India, a similar decision of the Supreme Court was rendered m
Bijoe Emanuel v Kerala.'This case was not about flag salutation but it
was about the singing of the national anthem. Some children, who professed
the Jehova’s witness refused to sing the national anthem because such
singing was prohibited by their religion. They were expelled _from school
for their refusal to sing the national anthem. These children did not s-,hovar
any disrespect towards the national anthem. They stood §i1ently while it
was being sung. The Supreme Court held that their expulsion was w1‘5h9ut
the authority of law since there did not exist any legal provision prov1.d1ng
punishment for such refusal to sing the national anthem. Under the National
Emblem’s Act, there was no provision authorizing punishment for refusal
to sing the national anthem. O. Chinappa Reddy J. held that those children
had the right to be silent, which was included within their right to ﬁ:eedom
of speech. The Court also upheld the right of the children. not to sing the
national anthem as part of their right to freedom of religion becausF: the
requirement of singing it was not warranted by public order, or mo1:a11ty or
health to which freedom of religion was subject. Seervai compllm_ented
Justice O. Chinappa Reddy for having “discharged his duty as a judge
undeterred by ignorant popular clamour.”"! However one pseudo patriot had
spoken uncharitably about the judge that the Supreme court judge whg held
that the singing f the national anthem was not compulsory _h:m'i no right o
be either an Indian or a judge.” Contempt proceedings were initiated against
the author for this.!?

Freedom of Religion under the Constitution of India

I have already discussed in the first lecture how the plenary scope
of freedom of religion was constrained by the tight drafting of Article 2_5.
Freedom of religion is subject to public order, morality and health . “Pl_lbhc
order” enables the State to regulate religious congregations and processions,
morality enables it to ban dedication of women to God, w1-1ich was a kind
of prostitution in the name of religion and health permits the State to
intervene by making small pox or plague inoculations gompulsory or which
will permit restrictions on reproductive functions in the interest of preventing

W (1986) 3 SCC 615. See 8. P. Sathe, “Constittuional Law I (Fundamental Righis)” in 1986

Anpnual Survey of Indian law. » )
U H M. Seervai, Constitutional Law of India, Vol.1, para 10.118, 4th edition, Universal,
Delhi (Reprinted 2002) p.760.
2 H.M. Seervai, ibid.
3 Article 25 (1).
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the spread of Aids. Freedom of religion is also subject to other provisions
of Part IIl, which means fundamental rights. Further, the Constitution
permitted State intervention in following matters (a) the State could regulate
economic, financial, social and other secular matters associated with

religion" (b) it could throw open Hindu temples to all sections of Hindus-

and (c) it could legislate for social welfare and reform.’* In Article 26,
religious denominations have been given the following four rights: (a) to
establish and maintain institutions for religious and charitable purposes; (b)
to manage its own affairs in matters of religion; (c) to.own and acquire
movable and immovable property and (d) to administer such property in
accordance with law. The provision in Art. 25 (2) (a) permitting the State
to regulate or restrict any economic, financial, political or other secular
activity associated with religion was read with Article 26(b) which gives
to religious denominations the right to manage its own affairs in matters
of religion. Under Art. 25(2) (a) the State can regulate or restrict “secular”
activities associated with religion and under Art. 26(b), a religious
denomination has freedom to manage its affairs in “matters of religion”,
The courts were therefore engaged in identifying what are matters of
religion. They had to be those other than the “economic, financial, political
or other secular activities associated with religious practice”. Such matters
are the essentials of the religion. In respect of such essentials, the state
has no power to restrict or regulate under Article 25(2) (a). Such essentials
are matters of religion for the purpose of Article 26 (b).

The Supreme Court held in Commissioner, Hindu Religious
Endowments, Madras v Lakshmindra Swamiar's (known as Shirur Math
case), that matters essential to religion are not within the purview of the
state’s power of restricting or regulating religious activities. The validity of
the Madras Hindu Religious and Charitable Endowments Act, 1951, that
sought to control and regulate the functioning of religious endowments. was
challenged on the ground of its alleged violation of the rights guaranteed
by Articles 25 (1) and 26 (b) The validity of the impugned law depended
upon whether what was regulated and controlled was a secular activity.
The court rejected the State’s minimalist definition of religion as matters
of faith regarding the relationship between a person and God. The Court
held that “a religion may not only lay down a code of ethical rules for its
followers to accept, it might prescribe rituals and observances, ceremonies
and modes of worship which are regarded as integral parts of religion, and
these forms and observances might extend even to matters of food and
dress.”!” What is essential to a religion is to be ‘decided from what that
religion considers to be essential. This is determined from the doctrines and
practices of that religious establishment. Among Hindus, this may change
¥ Article 25 (2) (a).

5 Article: 25 (2) (b).

“ AIR 1954 SC 282.
" Id p. 290
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ith every caste or denomination. The subjective element in the
geltt;lnninatiin of essentiality of a practice or a ritual therefore cannot be
ruled out. Such a view of autogenesis of religions was, l}owever., contested
by . Gajendragadkar J. as he then was, a reformist judge. in Durgah
Committee, Ajmer v Syed Hussain as follows:'®

(E)ven practices though religious may have sprung from mere{;
superstitious beliefs and may in that sense be extraneous and
unessential accretions to religion itself. Unless such practices are four_z
to constitute an essential and integral part of a religion thezr..f:?'a;zf
for the protection under Art. 26, may have io .be carefully scrutinized;
in other words the pratection must be conﬁ.ned to such religious
practices as are essential and integral part of it and no other

How does one determine what is superstition and what is essential
to a religion? Did the Constitution envision a socia} reformer’s role for a
judge? What appears to be a superstition for one Jufige may not appear
so to another judge. Seervai criticized the above obiter in the following

words:"®

It is submitted that the above obiter runs directly counter o
the judgment of Mukherjee J. in Sirur Mutt case amf‘ substitutes th_e
view of the Court for the view,oflthe denommatzo.n. on ‘whalt is
essentially a matter of religion. The reference' to superstitious pract:c:s
is singularly unfortunate, for what is superstition to one section of the
public may be a matter of fundamental religious belief to another.

If essentiality of a religion is to be determinecll b)_( what tl.lat religion
considers to be so, the main objective of the Constitution, which was to
narrow the scope of religion in social life would .be c}eft_:atcd. At !:he same
time, can we entrust to the judges the task of distmguls'hl.ng gj:ssenhals from
superstitions? Should judges substitute their view of religion in _place of- the
view held by the religion itself, which is mam_fest.ed through its d_octrmes
and practices? Should superstitions also-be c_ons1dered as essential to a
religion? According to Professor P. K. Tripathi, th‘e theory c?f autogenesis
of denominational authority propounded by Mukhgl]qc .J . in Sirur Mutt case
could completely annihilate the rights of the m‘dlv!dual to &cedom of
religion.?® This is the dilemma of the Indian Constitution. Does it want the
State to intervene in matters of religion so as to \fveed out th; irrational or
superstitious content from it? If that i§ the intention, who.w_ﬂl dp it? The
Parliament or the Judiciary? If the power is to be vested in Parliament 0‘1?'
a legislature, is there no fear of its acting in a. majontaqap manne:r.t
Parliament may by majority decide that certain matters of religion are no

® AIR'1961 SC 1402. _ _ ‘
1 ﬁlll\{d Seervai, Constitutional Law of India Vol 2, 4th ed,, Universal, Delhi 2002. p.1268

P. K. Tripathi, “Secularism: Constitutional Provision and Judicial review” in Spotlights
on Constitutional Interpretation, Tripathi, 1972, p.100, 115
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essential to it. It may offend the minority view of that religion. Democracy
does not mean majoritarian rule, it is majority rule where majority is a
shifting reality. Where majority and the minorities are divided by religion
or ethnicity, it may be not rule by majority but rule of the majority, which
is what we call majoritarian. If the court were to decide what is essential
to a religion, again it may amount to much more subjective, class or caste
biased view of the religion. Tt will also vary with the social philosophy of
a judge. Rationalist judge may define the scope of religion very narrowly
whereas a religious minded judge may define it to include various
superstitions and irrationalities. Who is to decide what is rational? The safest
course is to leave it to the religion to say what is essential. But that might
stultify the social, change. If religion is given the final word in determining
what is essential, freedom of religion could become a source of oppression
of the dissenters. :

Does the Constitution not intend to protect individual freedom from
the oppressive power of the religious establishment? True, neither Hinduism
nor Islam have religious establishments in the sense in which the Catholic
Church in the West had. When the First Amendment of the U.S. Constitution
used the word “establish” it had the existing religious establishments in mind.
In India, even in the absence of a formal establishment, religions had
become oppressive and denied individual liberty. The fact that the
Constitution declared that untouchability was abolished proves that the
makers of the Constitution were determined to de-legitimate religious
practices, whether essential or. superstitions, which encroached upon liberty,
equality and justice. The Constitution wanted to save the individual from
the tyranny of both, the religion as well as the State, Tyranny of religion
could be eliminated by reinterpreting the scope of religion so as to make
freedom of religion compatible with the values of liberty, equality and justice
and therefore the Constitution made freedom of religion subject to public
order, morality and health and also to other fundamental rights Subjecting
the freedom of religion to other fundamental rights also meets the
requirement of preventing tyranny of the majority. It is not enough for a
court to decide whether a matter is essential to religion. Even if it is
essential, it cannot form part of freedom of religion if it contravenes any
of the fundamental rights. Courts may not decide what is essential to a
religion. They may leave it to the religion itself to say what it considers io
be essential. But even if it is essential, it cannot contravene any of the
fundamental rights. Courts can therefore review an essential religious
practice from the perspective of the fundamental rights. If it violates a
fundamental right, it is not protected by Article 25. A court may defer to
the decision of a religion regarding the essentiality of a religious practice,
but it may neverthcless review it to make sure that it does not contravene
any of the fundamental rights. Judicial review. will also be to make sure
that al law which transgresses upon an essential religious practice is in the
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i of public order, morality and health. Thesf; will be the threshold
E;i::e:tof julzﬁcial review. If a law is not objectionable for the above. two
reasons, namely public order, morality and _he'alth, _al}d fmdampntal rights,
then the court should examine whether it is a rf:lig1ous practice that can
be restricted or regulated by the State under Article 25(2). (a). Further, if
a law has been enacted for social welfare and reform or for throwing open
Hindu religious institutions for all sections and classes of Hindus, courts
will examine whether such laws are for the purposes ment1pned in Article
25(2) (b). Such laws do not have to be consistent w1_th the right to free.dﬂc;m
of religion guaranteed by Article 25(1) ‘t_)ecaus_e Article 25(2). starts wi h 2
semi-non obstante clause. “Nothing in this Article shall aﬂ'e’?t the operation
of any existing law or prevent the State from m_al::mg any .law.. This w.111
also save the courts from deciding whether a rehgl.ous practice is essential
and save them from the embarrassment of upholding a superstition. Even
a superstition will get the protection of religious freedom pnder Artul:l§ 25
(1) if it does not contravene any of the f:'undax'ne_ntal rl-ghts. Rel‘lglous
practices such as sati are outlawed because if their inconsistency with the

fundamental rights.

Unfortunately such an approach was not adopted by the Sup-reme
Court during the first two decades. We must be grateful to tl'le majority
which held in Kesavananda Bharati v Kemla.z" that t]?e }Jaglc structure
of the Constitution must be preserved even against a majoritarian de_cnsmn
to amend the Constitution. That decision brought about a revqlutlonal;gzl
metamorphosis in the interpretational approach of the S.upx:cme Court.
Before that, the Court looked to each Article- of the Con_st1tu1':101'1 separ?ttf:ly
as a code in itseif. That was an unfortunate gift of the majority d:ec1smn
in 4. K Gopalan v Madras®. Kesavananda brought an entuely dl-ffcrteﬁt
approach to Constitutional interpretation. The Court started copmdenng &
Constitution as a whole and not in terms of- separate Articles. It was
considered as an organic law having its roots in the Natmnal_Movemen}
for independence. The Constitution had to be mterQreted not in terms o
what was intended by the Founders originally but in terms of wl}at they
would have intended faced with the circumstances, as they ex1st_ed_ at
present. Had this approach been followed in th_e late fifties or the sixties,
some of the decisions on freedom of religion might have been different.

Two cases in which the Supreme Court a_dgptéd pos@tivist approach
to interpretation of the Articles on freedom of religion are discussed below.

In Saifuddin Saheb v Bombay*, the Court heard a petition in
which the vali£ty of the Bombay Prevention of Ex-communication Act, 1949

B 1461. - . . ) ‘ .
2 é:}: 81971;3 szthé “India: From Pocitivism to Siructuralism” in Jeffrey Goldsworthy (ed.)

Interpreting Constitutions, OUP, UK. 2006

B AIR 1950 SC 27.
¥ AIR 1962 SC 833,
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was challenged on the ground that it violated Articles 25 (1) and 26(b) of
the Constitution. Dasgupta J. for himself, Sarjkar and Mudholkar JJ. held
the Bombay Prevention of Ex-communication Act invalid as being contrary
to the right of the religious denomination to manage affairs of religion
.guaranteed by Article 26(b). Ayangar J. agreed in a separate concurring
judgment. Sinha CJ dissented. According to the learned Chief Justice, such
-a matter could not be considered essential for a religion. Moreovér, he
compared ex-communication with untouchability and held that the prohibition
of ex-communication was a legitimate measure of social reform. The
impugned law was doubtless a measure of social reform. Since Article 26,
unlike Article 25 did not include the words “subject to other provisions of
this part” which was an inadvertent omission, the Court held that Article
26 was not controlled by Article 25 (2) (b). The impugned Act curbed the
power of the Sayedna, the head of the Bohras to ex-communicate those
who did not comply with his dictate. This power was arbitrary and resulted
in the denial of civil rights of the ex-communicated person. such as access
to places of worship or burial., social intercourse with other members of
the community and also ostracization by the community. . Tn this case, the
majority does not seem to have considered the relationship of Articles 25
and 26..Article 25 guarantees freedom of conscience, and the right freely
to, profess. practise and propagate religion whereas Article 26 gives rights
to religious denominations to manage their affairs in matter of religion.
Wherever individual’s right and a collective right appear together, the latter
is an extension of the former. For example, an individual has a right of
freedom of speech and its. extension is freedom of the press. An individual
has the right to personal liberty and her right to form associations or to
assemble peacefully is an extension of that right. Whether the right of the
religious denomination under Article 26(b) was subject to the right of the
individual to freedom of religion. under Article 25(1). Had the wider meaning
of the words “personal liberty” in Article 21 as interpreted in Maneka
Gandhi v India®’ been available, it could have also been argued that the
power of ex-communication of the Bohra religious head was violative of
the individual’s right to personal liberty. Further, was the power enjoyed by
the head of the religious denomination not arbitrary? If it is arbitrary, does
it not offend Article 14 which provides equality before the law? Ex-
communication could have been challenged as being instrumental in causing
breach of the rights given by Articles 14 and 21. Sayyedna is a State within
State in so far as its orders have mandatory/coercive sanctions. Are his
orders the law for the purpose of Article 21? Further, it is submitted that
it'was not argued before the Court that the impugned law could be
protected under Article 25 (2)(b) being a measure of social -welfare and
reform. Seervai has held the view that “In the context in which the words
‘a measure providing for social welfare and reform “were used in Art. 25
(2)(b), it was intended to save the validity of only those laws which did

5 AIR 1978 .8C 1718
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not invade the basic and essential practices of religion guaranteed by Article
25(1)7.% 1t is submitted that the power of regulation or restriction given
by Article 25(1)(a) is subject to the condition that it can be exercised only
in respect of matters which fall out of the essential aspect of religion. The
power to legislate given by Article 25(2)(b) is not constrained by the
essential aspects of religion. This is obvious from the fact that such power
can be used for throwing open the Hindu religious institutions of a public
character to all sections Hindus. No body can say that denial of temple
entry was not an essential aspect of Hindu religion .Further, Article 25(1)
does not give the right to practise religion in absolute terms. That right is
not -only subject to public order, morality and health but also to .other
provisions of Part III, which means that freedom is subject to the other
fundamental rights such as the right to equality and the right to freedom
of speech. The Constitution makers clearly intended to override the freedom
of religion where vital social welfare and reform was required. Therefore
they conferred power on the State to legislate for social welfare and reform.

The religious denomination’s right to manage its own affairs in
matters of religion had to be read as subject to the member’s right to
freedom of religion guaranteed by Article 25(1) and it also. ought to have
been read as subject to other fundamental rights. It was a mere drafting
lacuna that the words “subject to other provisions of this part” were not
included in Article 26, while they were there in Article 25(1).

Seervai, who in his previous editions had supported the majority
decision in Saifuddin Saheb realised later that such widespread power of
the Sayyedna could result in oppression of the dissenters within the
community. He observed “the consequences of ex-communication are so
grave that the nature of the ex-communication, the conditions of its exercise,
and the areas of the followers life which it can and cannot affect require
careful examination.””?” He further asks “whether ex-communication should
not be abolished for every religion by an amendment of the Constitution.”?
It is submitted that with the wider contour of “Personal Liberty” in Article
21 as given by the Court tin Maneka Gandhi, it should not be difficuit to
hold a prohibition of ex-communication Constitutionally valid. Had Articles
14 which forbids arbitrariness and Article 21 which guarantees personal
liberty been invoked and had Article 25(2)(b) been invoked with a wider
meaning of social welfare and reform, the impugned Act could have been
upheld. Article 25(2)(b) gives plenary power to the legislature to make a
law for social welfare and reform. The only limitation will be that such a
law should be within the legislative competence of the legislature as drawn

% Supra n 19, p.1270. “In the context in which the words ‘a measure providing for social
welfare and reform” were used in Article. 25(2)(b), it was intended to save the validity of
only those laws which did not invade the basic and essential practices of religion guaranteed
by Article 25(1).

7. Supra n 19, p. 1276.

2 13 p 1277,
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by Article 246 of the Constitution and be not inconsistent with any of the
fundamental rights. It can very well be argued that ex-communication is
violative of the fundamental rights contained in Article 14 and 21.

_ In Venkataramana Devru v Mysore.” the validity of a law
providing for access to temples to all sections of Hindus was challenged.
The temple was owned by religious denomination of Goud Saraswat Brahmin
to which members of that caste had exclusive access. It was contended
on behalf of the trust that admission to 4 temple was a matter which fell
-within the matters of religion and therefore whom to admit was entirely
for -the trust to decide. Their autonomy inthis regard was fully protected
by Article 26(b) which gave them the right to manage its own affair sin
matters of religion. The question was whether the right under Article 26(b)
was controlled by Article 25(2)(b) which gave power to the State to make
a law for throwing open Hindu temples to all sections of Hindus. Since
Article 26 does not start with the words “subject to other provisions of
this Part” as Article 25(1) starts, the Court held that there was a conflict
between Articles 26(b) and 25(2)(b). Therefore applying the rule of

harmonious construction, the Court held that while admission to the temple -

had to be open to all sections of Hindus, the access to the inner sanctum
sanatorium where the idol was placed could be restricted only to persons
belonging to that particular caste. It is submitted that had the Court read
the right under Article 26(b) as subject to Article 25(2)(b), there would not
have been any conflict and therefore there would not have been any need

to apply the rule of harmonions construction. These two decisions show -

that neither the concerned governments which had enacted the impugned
laws, nor the Supreme Court gave due importance to the most important
clause in Article 25, namely cl. (2)(b) which gives overriding power to the
state {o legislate for social welfare and reform including the reform of
providing temple entry to the marginalized sections of the Hindu society.

What causes us most concern as secularists is that the Court has
recognized the autonomy of a caste and its power to exclude persons of
other castes from access to a temple. When the judiciary recognises caste
as an autonomous umt it being an organ of the State, does it not negate
secularism?

Article 25(2)(a) gives power to the State to restrict or regulate

secular activities associated with religion. Such restriction and regulation is

quite incisive. Article 16 (5) makes an exception to the right to equality in
public employment given by clauses (1) and (2) of Article 16. It says that
“nothing in this Article shall affect the operation of any law which provides
that the incumbent of an officer in connection with the affairs of any
religious or denominational institution or any member of the governing body
thereof shall be a person professing a particular religion or belonging to a

® AIR 1958 SC 255.

B
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particular denomination. Here the interaction between the State and the
religion is quite close. The State does not merely regulate activities of
religious institution but it nominates persons on a body which is supposed
to perform religious functions. It nominates persons on the managing
committee of a temple who must belong to a particular religion.

In M. P. Gopalkrishnan Nair v Kerala®, the validity of the
pominations made by the Government of Kerala on the managing committee
of the Krishna temple at Guruyavoor was questioned on the ground that
the Hindu ministers who were required to. make it did not believe in temple
worship as they were communists and their ideology did not allow them to
be believers in temple worship. S. 4 of the _Guruyavoor Devaswom Act,
1978 provided that some members of the managing committee should be
nominated by the Hindu ministers of the Kerala Government. The
petitioners, who were the members of the-Hindu Vishwa Parsihad had
raised objection to the nominations on the ground that thought the ministers
who made them were Hindus, they were not. believers in temple worship
The Supreme court rejected that contention. The persons to be nominated
had to be believers in temple worship but those who were to nominate
were not required to be so. It was enough that they were Hindus. The
Court observed;™ '

The management or administration of a temple partakes to a
secular character as opposed to the religious aspect of the matter. The
1978 Act segregates the religious matters with (sic) from secular matters.
So far as, religious matters are concerned, the same have entirely been

left in the hands of the “Thanthri”. He is the alter ego of the deity.

He gives mool mantra to. the priests. He holds a special status. He
prescribes the rituals. He is.the only person who can touch the deity
and enter the sanctum . sanctorum,

The Court thus shows that the supervisory functions, which are
secular, are performed by the State but while doing so, care is taken to
leave-freedom of religion of the individual intact and unencroached upon.
The nominations are to be made by Hindu members of the council of
ministers but the Hinduness does not depend upon their being believers in
temple worship. A person can be a Hindu even without believing in temple
worship. In fact a person can be a Hindu even being an atheist. What
the law insists however is that the persons to be nominated to the temple
committee must believe in temple worship. A fine line dividing the secular
supervision of the State from the individual freedom to profess and practise
religion has been drawn by the impugned legislation.

X AIR 2005 SC 3053
3 jd p. 3061 (para 22).
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Freedom of Religion as a site for Communal Conflicts
Cow is a sacred animal for Hindus and there has been long

standing demand for a ban on cow slaughter, In fact, many - Hindu-Muslim
riots had occurred on the controversy regarding cow slaughter. Hindys
thought that Muslims slaughtered cows only to offend their sentiments .In
the constituent Assembly, some members of the Congress party had: raised
-this question and the above Article came in an effort to appease them. In
the Constituent Assembly, Pandit Thakur Das Bhargava vehemently argued
in favour of a ban on the 'slaughter of cows. He said:*?

, ‘Ours is an agricultural country and the cow is. kam-Dhenu to
us- fulfiller of all our wants. From both poinis of view, of agriculture
and fsod, protection of the cow becomes necessary. Our ‘ancient sages
and Rishis , realising her importance , regarded her gs very sacred,
Here, Lord Krishna was born, who served cows so devotedly that to
this day in affection he is known as makhan chor.... But I would like
to tell you that even during the Muslim rule, Babar, Humayyn, Akbar,
Jahangir and even in the reign of Aurangzeb,. cow slaughter was not
practised in India; not because Muslims regarded it to be bad but
because from the economic point of view it was unprofitable.

The member tried to make out a case for banning cow slaughter
on secular grounds though his argument could not be totally divested of
the religious element. Article 48, which finally emerged roped in a ban on
cow slaughter in the total scheme for organization of agriculture and anjmal
husbandry on modem and scientific lines. This Article reads as follows:

- The State shall endeavour 1o orgahize agriculture and animal
husbandry on modern and ‘scientific lines and shall, in particular, take
steps for preserving and improving the breeds, and prohibiting the
slaughter of cows and calves and other milch and draught cattle.

In pursuance of this directive principle, but mainly to appease the
religious sentiments of the majority community, the states of Bihar, Uttar
Pradesh and Madhya Pradesh had' passed laws banning cow slaughter, The
validity of such laws was challenged by petitioners who were butchers by
profession and -Muslim by religion. The first case that came before the
Supreme court was Hanif Quareshi v Bihar®. The validity. of the law
was challenged on the following grounds: (a) it violated their right to carry
on their trade or business guaranteed by Article 19(1)(g).of the Constitution
since they were butchers; (b) it violated their right to freedom of religion
guaranteed by Article 25(1). Since they. were Muslims and according to
Islam they had to sacrifice a cow on Id. The Court examined the objection

(oA

i (a) to find out whether a ban on cow slaughter was a reasonable

27 CAD. p. 569 (24th November, 1948)
AIR 1958 SC 731- -
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iction in the interest of the general public. on th§ right to carry on.
:Ials;n;;lg: or business permitted by Article 19(6), and in (b) tq deterrmpe
whether the sacrifice of a cow on the _day of.Id was an essential pra:lptlce
enjoined by Islam. Referring to the acrimony involved in rival ciontefr‘l otrllls,
which had communal overtones. Chief Justice S.R. Das speaking for the

Court observed:*

The controversy concerning the slaughter of cows has beefq
raging in this country for a number of years ana’_ in the }::::;';;;;
generated considerable ill will amongst __the ‘two ma]o;‘ comn;y itic
resulting even in riots and civil commotion in some p acte..'s. to thesé
however, happy to note that several contenn.ons of' the parties o e
proceedings have been urged .before‘ us w:tf-:out :mportzgi:g into ;
the heat of communal passion and in a rational and objective way.,
as a matter involving Constitutional issues should be.

' the Court had to decide was whether such a ban could be
comiderzhzg a reasonable restriction on f.reedm.n c_)f the butchers tlo carry
on their trade or business. Although directive principles of state po1 icy ?hr:
not enforceable by any court, they are “nevertheless fund:amexita kn; the
governance of the country.” The Court had lqﬂ behind its b alc; e t
law logic of treating directive principles as 9f less m'nport.ance andsni. servlie_:i;
to fundamental rights.*® The Court considered directive pnn::llp fest wf 1itS
examining the Constitutional validitly qf }‘?t st:;ltlutfhgrolxgl_lg ;?eoi_ta; igoélrilreztive

i with the fundamental rights In- _
;:ilxllilispfl‘z?};he Court held that while a ban on the sl_au_ghter ,ofh nulc.:hhtatig
dranght cattle was valid as being a reasonable restriction on elng ey
carry on any trade or business. a ban on the slanghter (_)f other cattle wther
were not capable of yielding milk or of use for breeding or serv;ng Et .
purposes would be an unreasonable restriction on the fundamsedrlltat I;:g1 .
the butchers to carry on their 00;‘1131?“011- 'IT?.)CouﬁCI;pI;(;lci owe; :n il i

r of (i) cows of all ages; (ii) ca \
gﬁfgllzez}agiﬁée or fcgn)ale, and, (iti) she buffaloes, or breeding bulls_h(:);
working bullocks (cattle as well as buffaloes) as long as they \;e;effrglloes
or draught cattle The Court held that a banl on the s.Iaughter gﬂ fu A
and other cattle which were not capable‘ of yielding milk or use u tcﬁ s
purposes was an unreasonable restriction: on freefdom of thef utc ﬁfln .
carry on their occupation. Since the Cour!: had applied the test o t}lseal Thé
the exception in favour of the cows did not appear to bz 1a 1(;2 ardm
Supreme Court had for the first time used the Brandies rzefti gof thg
the animal population. The Court observed that for the preserva; 0;1 t
useless cattle, the country would have to sPex_ld €normous amoim 0 fllati :31;.
It would have been impossible to maintain such a huge qatt e pop on.

“ Ibid ' ~
# Article 37 : _
¥ Ml;zdras v Champakam Dorairgjan AIR 1951 SC 226,
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If this was the logic behind holding a total ban on slaughter of cattle un
Constitutional, why did the court not go whole hog and apply the same
utilitarian logic to hold that a total ban on cow slaughter would be un
Constitutional 7%

, Another argument of the petitioners was that such total ban on cow
slaughter infringed their right to freedom of religion since offering cow a
sacrifice on the day of 74 was an essential requirement of Islam. The Court
observed that a Muslim could offer a cow or six goats or a camel ag
sacrifice. From this it concluded that sacrificé of a cow was not an essential
condition of Islam. Therefore the impugned law did not violate their freedom
of religion,

Even if the Court were to hold that the offering of a cow was
an essential aspect of Islam, if the country needed cows to be saved from
slaughter on economic grounds and not religious grounds, the Court could
certainly have upheld the ban under clause (2) (b) of Article 25 which
permits the State to make a law for social welfare and reform. The Court
seems to have focused its attention to cl (2) (a) which permits the state
to intervene only in secular matters associated with religion Therefore the
court had to decide whether particular legal intervention was in-a matter
not essential to a religion, - '

The question of a ban on cow-slaughter came before the Court
recently in Gujarat v Mirzapur Moti Kureshi Kasabji Jamat>® The State
of Gujarat had enacted an amendment to the Bombay Animal Preservation
Act, 1954, now known as the Bombay Animal Preservation (Gujarat
Amendment) Act, 1994, totally banning the slaughter of cows, the calf of
a cow, whether a male or a female, whether castrated or not, a bull below
the age of sixteen years and a bullock below the age of sixteen years.
The law had been held unconstitutional by the Gujarat High Court. and
the state government came in appeal to the Supreme Court. Lahoti CJ
speaking on behalf of six judges pointed out various developments which
needed to be taken into account before deciding the correctness or
bindingness of the earlier decision in Quareshi. Two Articles, one a directive
principle, 48-A and another a fundamental duty 51-A were added to the
Constitution since that decision.- The Court of Quareshi could not have had
‘the benefit of those two Articles. The Court reiterated the view that sacrifice
of a cow was not an essential aspect of Islam and concentrated on the
other argument, ramely of whether such a ban on the slaughter of cows
and calves etc- was a rteasonable restriction on the fundamental right to
carty on occupation. While doing so, the Court seems to have taken a more
societal view rather than the narrow individualistic view. The important

7 See S. P. Sathe,” Cow Slaughter : The Legal Aspect” in A.B. Shah (ed) Cow Slaughter’
Hotns of a Dilemma, Lalvani, 1967. p. 69
®(2005) 8 SCC 534,
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concern was not to rmitigate the restriction on a few bu_tchers'but to see
how far such a ban on the slaughter of animals was going to benefit the
economy of the country. The leamed judge observed:*

Cow progeny excreta is scientifically recognizec-i' as a source
of rich organic manure. It avoids the farrlner"s avo_zd ‘the use .of
chemicals and inorganic manure. This helps in 'zmpro?mg_the quality
of the earth and the enviromment. The impugned legts'lanon ena.fblgs
the State in its endeavour to protect and improve the environment within
the meaning of Article 48-A of the Constitution.

The Chief Justice then interpreted Arti(ﬂe 48, paﬁicula_rlymthe words
“cows and calves and other milch and draught cattle”. He said:

Cows are milch cattle, calves become draught or milch on
attaining a particular age. Having specifically spoken of cows apd
calves, the latter being a cow progeny, the framers of the Constitution
chose not to catalogue the list of other milch and ciraught cqttle and
felt satisfied by employing a general expression “other m:lci.’l a-nd
draught cattle” which in_their opinion any reader of the C‘Z"onstztutzon
would understand in .the context of the previous words “cows and
calves”,

This means that the Constitution presumed that all cows at}d calves
were milch and draught cattle and wanted other .cattle‘ to be subjected to
the test of being milch or draught. Thus, accorc.hng. to th.c learned Chief
Justice, “milch” and “draught” were used as ad_]ectlv_es sxmply to ena'ple
the classification or description of cattle by their quah'ty. The Judgp_ relied
upon Article 51-A (g) of the Constitution ‘which Tequires every citizen to
have compassion for living creatures. This is ba_sed on “the rich cultural
heritage of India, the land of Mahatma Gandhi, Vinoba, Mahaveer, Buddha,

Nanak. and others™

Was this decision based on the presumption of Cpnsti}‘utionahty or
judicial restraint? A.K. Mathur J. in his dissenting judgmem.: said that it was
not proper to overrule the decision in Quareshi’s case w%nch. had held the
field for more than twenty years. The Cow slaughter legislation had come
in fulfillment of the Hindutva agenda and was enacted only in states _ruled
by the BJP. The Court has upheld the impug_n_ed law by invoking a
substantial socio-economic data. The Court’s decision can be supported as
an example of judicial restraint. In' days where the Supreme Court has
usurped so much space that really belonged to other organs of the State,
one cannot find fault with such judictal restraint. \?Ve cannot also accuse
the Court of having been infidel to secularism. The rights of a few butchers

¥ Id. p. 567 (para 50)
® Id. p. 569 (para 63)
4 Id p. 570 (para 67)
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Freedom te Propagate Religion

Should freedom of religion include the freedo ;
. m to igi
A good deal of debate tool-c place on this in the Consﬁtuenlgrggzgliil;?li\g;gnny?

t(;lt; public order.” Judici_al review would have the same scope in either of
provisions. Since freedom of religion is subject to other fundamenta]

42 H % o
B Shiva Rao, “7%e Framing of Indigs Constitution Selected Deouments” ol. 5 Study, p. 261 -

® AIR 1957 5C 620 § i, - it :
2002, p.716 cervai, Constztm‘aonﬂ Low of India” Vol.1, 41h ed., Universal, Delhi, .

“® M p. 622,
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rights, freedom to propagate religion would also be subject to clause (2)
of Article 19 and therefore could be restricted in the interests mentioned
in that Article. Similarly, section 153-A of the Indian penal Code is another
anti-communalism provision, It punishes acts promoting enmity between
different groups on grounds of religion, race, place of birth, residence,
language etc. S. 153- B punishes acts involving imputation against any class
of people that because of their religion they are not loyal to this country
or acts that in some other way create disharmony among different religious
groups. These sections were also upheld by the Supreme Court as being
reasonable restriction upon the right to freedom of speech.¥ Since the
speeches did not involve the exercise of freedom of religion, Article 25

was not pressed into service.

In view of the restricted scope of Article 25, the freedom to
propagate religion includes only innocent statements praising a religion and
persuading people to convert to it but it does not include advocacy for
conversion based on showing that the other religions are bad. Such an
advocacy may infringe S. 295 of the IPC. Therefore a law prohibiting
conversion by force or fraud can be passed without violating the freedom
to propagate religion. Such conversion advocacy will not be considered as
essential to religion and therefore cannot be included within the protection
of Article 25, The State is anti communalism. Various provisions of the
Indian Penal Code cited above testify to this character of the Indian State.
Such provisions have been upheld by the Supreme Court as reasonable
restrictions on freedom of speech.

Religion and Elections

The Constitution provides for Parliament, state legislatures and
municipalities and panchayats to be elected by people through adult
franchise. Every adult above the age of 18 years has the right to vote.*
No person can be ineligible to vote on the ground of her religion, race,
caste or sex.” A person is qualified to be a member of the Lok Sabha if
she is a citizen of India and subscribes before some person authorized by
the Election Commission of India an oath or affirmation according to the
form set out in the Third Schedule of the Constitution®® A person must
be above 25 years of age for being elected as a member of the Lok Sabha
and above 35 ycars of age for being a member of the Rajya Sabha.*
She should also possess such other qualification as may be prescribed by
or under any law made by Parliament® Similar requirements are prescribed
for a member of the state legislature. She should be not less than 25

M.P. Jain, “Indian Constitutional Law,” 5th ed., Wadhwa & Co., Nagpur, 2005.

% Article 326

7 Article 325

“#  Article 84 (a)

¥ Article 84 (b)

* Article 84 (c)

St Artiele 173 (a)
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years of age to be a member of the assembly and not less than 35 years
of age for being a member of the Legislative Council.®? A member of a
House of parliament or a state legislature should also possess such other
qualification as may be prescribed by or under any law made by
Parliament.® The Representation of the People Act, 1951 is the election
statute providing for the conduct of clections, adjudication of disputes
regarding elections and gives grounds on which a person may be
disqualified. A person who is convicted for certain offences such ‘as S. 153
~A. (offence of promoting enmity between different groups on ground of
religion, race, place of birth, residence, language etc., and doing acts
prejudicial to the maintenance of harmony), or offence of rape under
sections 376, or 376-A, or 376-B or 376-C or 376-D; S. 505 (offence of
making statement creating enmity or hatred between classes in any place
of worship or assembly engaged in the performance of religious worship)
and sentenced to not less than six months of imprisonment shall be
disqualified from the date of such conviction and shall continue to be
disqualified for a further period of six years since her release.” Section
123 of the RPA states the cortupt practices which may disqualify a person-
from being a Member of Parliament or a state legislature. Two corrupt
practices are regarding communal advocacy by persons canvassing for
election. Section 123 (3) makes it a corrupt practice if a candidate or his
agent or any other person with the consent of the candidate or his election
agent appeals to vote or refrain from voting for any person on the ground
of his religion, race, caste, communily or language or uses religious symbols
for the furtherance of the prospects of the election of that candidate or
for prejudicially affecting the election of any candidate. Sub-section 3A
makes it a corrupt practice if candidate promotes or attempts to promote,
eclings of enmity or ‘hatred; between different classes of citizens on grounds
of religion, race, caste, community or language for the furtherance of the
prospects of the election of that candidate. Tn some of the cases, the validity
of both of these sub-sections was questioned on the ground of their alleged
inconsistency with the rights of freedom of speech and freedom of religion.

S. 8-A of the RPA as originally enacted provided for automatic
disqualification of a member for contesting any election for six years since
the decision of the High Court under S. 99 of RPA holding her guilty of
such corrupt practice. However, when the Allahabad High Court held Prime
Minister Indira Gandhi guilty of a corrupt practice and set aside her election
to Parliament on that ground, S. 8-A was amended by R.P. Amendment
Act, 1975. and the amended section provided that after the High Court
gave a finding that the person was guilty of .corrupt practice, her case may
be referred to the President for determination whether and if so for how

2 Article 173 (B) .
- Article 84 (c): Article 173 (c)
¥ 8. 8 (1) (a) The Representation of the People Act, 1951
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long the member should be disqualified.” Clauses (3) and (3A) of S. 123
have been subject of a good deal of litigation.

~ The validity of clauses (3) and (3A) of section 123 of the RPA
were challenged in several cases. Although the Supreme Court upheld_ them,
the reasons given in support of them sound weak and rather defensive. In
Subhash Desai v Sharad Rao while upholding these clauses, the Court

said:*

Sub-sections (3) and (3-A) of Section 123, in no way are in

conflict with Article 25 of the Constitution - both can coexist. Article

25 enables every citizen of India to profess, practice.and_ propagate
his religion, whereas sub-sections (3) and (3-A) of Section 123. purport
to ensure that an election is not influenced by consia’emtm_ns- for
religion, race, caste, community or language. .S'.u.:fa—section.(.?) dnd (3-
A) of Section 123 merely prescribe ihe cona’:tfons, which must _be
observed, if a candidate wants to enter in Parlzamen-t or_Legzslatzve
Assembly, The right to stand for an election is a specu.z! right created
by a statute and can be exercised on the conditions laid down by the
said statute. Keeping in view that the election should not be contested
on the ground of religion, race, caste, community, or.language-' ar_zd
result of an election is not affected by promoting Seelings of enmity
or hatred between different classes of citizens of India on grounds of
religion, race, caste, community or language, the ﬁ*amerssof the A.ct,
have declared appeal on ground of religion, race, caste, community
or language for creating feelings of enmity or hatred' :bel_‘ween dsze.rent
classes of citizens as corrupt practices, which shall vitiate the election.

Freedom of religion does not include the freedom to appeal to voters
to vote or not to vote for a candidate because of her religion. Artlclv? 25
clearly states that freedom of religion is in matters which are essentially
religious. In the above case, the Supreme Court held that bgth, section 123
(3) of the Representation of the People Act and Artlc.l_e 25 of th_e
Constitution co-exist without affecting each other. It is submitted that t_hm
argument is fallacious because if an ordinary law like t.he Representation
of the People Act conflicts with a provision of the Constitution like Article
25, it must be held to be void. There cannot be harmonious construction
between a statutory provision and a Constitutional provision. If cl. (.3)"0f
S. 123 of the Representation of the People Act restricts freedqm of religion,
it must be held to be void. A person who contests an election cannot be
said to have been divested of her fundamental rights. In fact, thq elgctlop
law being a ‘law’ within the meaning of Article 13 of t]llc Constitution, it
‘cannot take away or abridge any of the fundamental rights, The proper
question, which the Court should have asked was whether appealing to

$ S 8-A
% (1994) Supp. (2) SCC 446, 455.
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voters in an election to the House of a legislature or any publi
the ground of religion was included withingthe freedom o);‘ ?el?é;gnoiﬁizgg
by Article 25(1). 1t is certainly not an essential aspect of any religion to
seck votes by appealing to it. The right to propagate religion given by Article
25 .,d.oes not .11_101ude the right to appeal to voters to cast their vote on
religious _consu_ierations Further, such a law would doubtless cause a
reasonable restriction in the interest of public order upon the freedom of
speech as permitted by Article 19 (2). There is no right, much less a
ﬁmd:dmenta] right to canvass in an election by appealing to religion... Further.
mn view of the Bommai decision” in which it was held that secularism is’
pa{t 'of the basic structure of the Constitution, the right to freedom of
rehgmn_ as well as the right to freedom of speech both must be informed
by_th_e 1dea1; of secularism and their ambit must be construed in that ‘light
It is in the interest of secularism that canvassing in election by appealin'
to rehguin t?lughth to be forbidden. The Court was right in rejecting the abovg
argument, though in our view, the doctri i i jecti

b o7 o ey ctrinal basis of its rejection could have

The weakness which the Court showed in Desai was further

reinforced in three decisions given thereafter. In the post Babri Masjid

These cases were Dr.Ramesh Prabhu v Prabh ;
: - : akar Kashinat
Kunte,® Manohar Joshi v Nitin Bhaurac Patil® and Ramcha‘:zsd:zaéz
Kapse v Haribansh Ramakbal Singh % : '

in this Article: (i) What is the meaning of the words “a i

of rehglon”_in Section 123(3) of RPA‘g? and particularlypsfiftﬁ);' ?ﬂz EI;;U;(}
based on Hindutva amounted to an appeal on the ground of religion?; (ii)"
Whether clauses (3) and (3A) of Section 123 of the RPA violated fhe
freedqm of speech and expression guaranteed by Article 19(1)(a) of the
Constitution? Does freedom of speech include the freedom to appeal to
5. S. : r . - . ;
7 (11;96?0?»;&1} 11;:gta AIR 1994 SC 1918 : (1994) 3 SCC 1 B

® (1996) 1 SCC 169,
(1996) 1 SCC 206.

g
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the religious sentiments of people while seeking their vote in an election to
a public. office?

- In Prabhu, three speeches made by Shiv Sena chief Mr. Bal
Thackaery were held to be amounting to corrupt practice and since Prabhu’s
complicity in such a communal campaign was established, his election was
set aside. Whether a particular appeal offends the above sub-sections is a
question of fact which will have to be decided in each case. Verma J. as
he then was, observed that the above provisions were “in keeping with
the secular character of the Indian polity and rejection of the separate
electorates based on religion.”' An appeal forbidden by sub section (3)
need not actually cause breach of the public order. It would be enough if
it has the tendency to cause such a breach. The learned judge then
proceeded to define what kind of speech would not come within the
prohibition even if it has reference to a religion Since Indian secularism is
not anti religion but is anti communalism, mere reference to a religion may
not come within the prohibition of sub-section (3), The learned judge

therefore said:%

. It cannot be doubted that a speech with a secular stance
alleging discrimination against any particular religion and promising
‘removal of the imbalance cannot be treated as an appeal on the
ground of religion as its thrust is for promoting secularism.... In other
words, mention of religion as such in an election speech is not
forbidden by sub-section (3) so long as it does not amount to an
appeal to vote for a candidate on the ground of his religion or to
refrain from voting for any other candidate on the ground of his
religion. When it is said that politics and religion do not mix, it merely
means that the religion of a candidate cannot be used for gaining
political mileage by seeking votes on the ground of the candidates’
religion or alienating the electorate against another candidate on the
ground of the other candidate's religion.... It also means that the State
has no religion and the State practices th policy of neutrality in the
matter of religion..

This means that just because a person refers to a religion or
religiosity, his speech does not fall within the prohibition of sub section (3).
For example, Gandhiji often referred to Ram Rajya. Was it an appeal on
the ground of religion? In a sense it was but not in the sense in which an
appeal on the ground of religion is prohibited by sub section (3) of S. 123, What
the sub section prohibits is an appeal asking people to vote because of one’s
religion or not to vote because of some other persons religion. He described
the purport of the above provisions most succinctly follows:%

6 (1996) 1 SCC 130, 145,
% Id p. 147.
® Id. p. 150.
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It seems 1o us that Section 123, sub-sections (2), (3) and (34)
were enacted so as to eliminate from the electoral process, appeals to
those divisive. forces which arouse irrational passions that that run
counter to the basic tenets of our Constitution, and, indeed, of any
civilized political and social order. Due respect for the religious beliefs
and practices, race, creed, culture and language of other citizens is

'onq_of the basic postulates of our democratic system.

: Manohar Joshi had clearly said that if Shiv Sena won, Maharashtra
would be the first Hindu State Did this not amount to a communal appeal?
‘What is the meaning of the “Hindu State™? Here the learned judge goes
into the meaning of “Hindu” as well as “Hindutva”. The learned judge
referred to Gajendragadkar CJ’s view in Sastri Yagnapurushdasji v
Muldas. Bhudardas Vaishya® on who-is a Hindu. It is respectfully
submitted that the views of Gajendragadkar CJ were quoted. entirely out
of context. The question in that case was whether the members of the
satsangi cult, who worshipped only Swaminarayana, the founder of the
faith, and had scriptures of their own as well as their own peculiar diksha
could be considered as Hindus for the purpose of Article 25(2)(b) which
gives power to the State to throw open Hindu religious institutions to all
sections and classes of Hindus. The word “Hindu” is explained in
Explanation II of Article 25(2)(b) as “including a reference to persons
professing the Sikh, Jain or Buddhist religion”, and it is made explicitly clear
that reference to “Hindu religious institutions” in that Article should be
construed accordingly,® Gajendragadkar CJ. described that Hindu religion

- did not have one prophet or one holy book and therefore with all its plurality,
it was a way of life. The learned judge wanted to say that which religious
rituals one followed and which one worshipped was not the key to define
who was a Hindu. Hindusim has so much plurality within it regarding
prayers or thoughts that being a Hindu did not require adherence to any
form of worship or allegiance to any spiritual head. Who is a Hindu was
defined by him only for the purpose of narrating the scope of the provision
which enabled the State to throw open Hindu religious institutions for all
sections and classes of Hindus. The practice of excluding some people on
the basis of caste had prevailed among all those who initially were Hindus.
Since caste system had traveled with them into the new religion, they were
to be considered as Hindus for the purpose of Article 25(2)(b) considered
as appeal on the ground of religion. In Yagnapursuhdasji, the question
was regarding Sikhs, Jains and Buddhists being “Hindu” for the purpose
of access to religious institutions. Even the Hindu personal law defines
Hindu as inclusive of these religions for the purpose of those laws. No
body thereby can say that they profess the Hindu religion. The word
“Hindu’ will include these three religions only when the law so specifies

*“ AIR 1966 SC 1119.
% Explanation II, Article 25.
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and that for the limited purpose mentioned in those laws. The Hindu

Marriage Act, 1955 applies to Sikhs and Jains or Buddhists not because

they profess the Hindu religion but because Parliament thought that
culturally they were alike to Hindus and therefore since the same customs
and traditions prevailed among them, the same law could apply to them.

That analogy, however, need not apply to other laws. For efxample,
if a person speaks ill of the Sikh religion, he will be prosecuted for insulting
a religion under S. 295-A of the IPC or if a person xpakes a speech
causing hatred or enmity between Hindus and Sikhs, she will be prosecuted
under 8. 153-A of the IPS. Similarly, the word Hindutva, when used in an
election speech, doubtless refers to a community of persons who ha_ve a
particular religion. The whole purpose of S. 123 (3) and 123 (3A) is to.
forbid parochial appeals invoking community or religion and askmg voteri
to vote on the basis of belonging to that religion. An appeal to “Hindutva
was certainly an appeal falling within the prohibition of clauses (3) and (3A)
of section 123 of the RPA. Hindutva is essentially a political concept and
not a religious concept. It is a communal concept which_ describes Hlpdus
as a community different from those who profess dgfferent rehg1qns.
Religion is used merely to identify the people who are juxtaposed against
persons of other religion. Many follower of Hindutva ideology, other than
those who belong to the Sangh pariwar, are atheists. But they are conunun:al
in so far as they consider those other than Hindus as al1en§;. The main
thrust of the above provisions of the RPA is against communahspl..‘Appe.als
which are forbidden by the above sections are essentially tho.se (i) in which
voters are asked to vote for a person because she is a ngdu or not to
vote for a person because she is not a Hindu or (ii) in _whlch any other
community which is not called Hindu is vilified and described as enemy qf
the nation What the law forbids is an appeal to voters to vote .examplf:, if
one said that if she is elected, she will create a Ram Rajya, will it constitute.
an appeal on the ground of religion? Ram Rajya is an ethlf:al concept yvhwh
means good governance. Just because Lord Rama is a deity of the Hindus,
it may not become an appeal on the ground of religion, urlﬂqss the context
shows otherwise shows. An appeal on the ground of religion essepnally
should mean an appeal containing hatred against persons belongmg to
another religion or caste or language and asking peoplc? to vote for a
candidate because she is a Hindu or a Christian or a Muslim.
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different groups benefits by remaining together and wants to retain its
different identity. This is the crux of pluralism. The melting-pot theory
presupposes that all such groups lose their distinctiveness and ultimately
merge to become a single mainstream. This is the theory of assimilation.
In reality this did not happen even in the United States. Each of the groups
of people such as the Jews, the African Americans, the Indians, the
Chinese, the Japanese, the Latin Americans, the Europeans, the Asians other
than those mentioned above, who have obtained American citizenship
continue to cherish their separate identities. Jews constitute a powerful group
politically. Now even Indian-Americans are becoming a powerful group.
These groups have not melted away but tend to retain their cultural and
nostalgic links with the countries of their origin in terms of their religions
and cultures. America is multi-cultural though the originals and the later
immigrants have shared the common American culture and traditions. But
the composite American culture itself is pluralistic and with its emphasis
on individual liberty and individualism is bound to allow distinct identities to
survive. It allows every section of society to conserve its distinct script,
language and culture. The Indian Constitution does not provide for the
melting pot theory. Justice Ruma Pal of the Supreme Court of India
observed in TM.A. Pai Foundation v India (hereafter ‘the Minority's

case’) that!

The Constitution as it stands does not proceed on the “melting
pot” theory. The Indian Constitution, rather represents a salad bowl
where there is homogeneity without an obliteration of identity.

. Article 29(1) of the Constitution provides for such pluralism as
follows: “Any section of the citizens residing in the territory of India or
any part thereof having a distinct language, script or culture of its own
-shall have the right to conserve the same.” This Article follows a title
which reads: “Cultural and Educational Rights”. Clause (2) of that Article
says “no citizen shall be denied admission to any educational institution
maintained by the State on grounds only of religion, race, caste, language
‘or any of them.” This Article is followed by Article 30, which contains
rights of the religious and linguistic minorities. While Article 30 is for the
religious and linguistic minorities, Article 29 (1) is for any section of the
citizens. Such section of the citizens may not be a minority as understood
for the purpose of Article 30. That shows that the makers of the
Constitution were aware that even among the majority community, there
was pluralism and several sections of citizens had different language, script
and. culture. This is an admission of the cultural plurality of the Indian
people. Justice Ruma Pal’s description of India as a salad bowl is

therefore most appropriate.
Canada has gone farther than the United States in pluralism of her

' (2002) 8 SCC 481, 653 (para 340)
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Hindu State -« NO

Ultimately the sub continent called India was partitioned and two
nations called India that is Bharat and Pakistan were created. Pakistan
proclaimed itself an Islamic Republic because that was the promise on
which Muslims with (a very limited franchise) had voted for its creation.
India decided not to become a counterpart of Pakistan. The Indian
leadership was determined to sustain the pluralistic character of the Indian
nationalism and refused to make India a Hindu State. India, even after
partition, had a large Muslim population. Today India has the largest Muslim
population next only to Indonesia. Further there were many other religious
minorities such as Christians, Parsis and Jews. There were three other
religions, which were carved out of Hinduism, namely Sikhism, Buddhism
and Jainism. Although these three religions are often included in the
definition of Hindu?, they often insist on their being different from Hinduism.
Jains have in fact claimed a minority status.® Sikhs fought for an
independent nationhood. Even Hindus do not constitute a monolithic society.
It is stratified by castes and has diversity of languages, cultures and

traditions.
Pluralistic Nationalism under the Indian Constitution

The Constitution of India, which came into force in 1950,
mcorporated all the essential aspects of pluralistic nationalism. Citizenship
of India does not depend upon religion. Anybody who is born in India or
either of whose parents was bom in India or who has been ordinarily
resident in India for not less than five years immediately before the
commencement of the Constitution is a citizen of India.*

The Constitution further provided that a person who had migrated
to India from the territory, which after the partition became the territory
of Pakistan shall be a citizen of India, if she or either of her parents or
any of her grandparents was bom in undivided India (India as defined by
the Government of India Act, 1935)° and where such a person had so
migrated before the nineteenth day of July, 1948, she should have been
ordinarily resident in the territory of India since the date of her migration.®
In the case of a person who had migrated on or after 19* July, 1948, she
should have been registered as a citizen of India by an officer appointed
by the Government of India before the commencement of the Constitution.” -
Persons who migrated to the territory then known as Pakistan ceased to
be citizens of India. But even such persons if they came back to India

See Article 25(2), explanation II. Also see the Hindu Marriage Act 1955, The Hindu
Succession Act, 1956 and the Hindu Adoption and Maintenance Act, 1956.
1 See the recent decision of the Supreme Court in Bal Patil v India, AIR 2005 SC 3172

Y Article §

* Article 6(a)

¢ Article 6(b)(i)

7 Article 6(b)(ii)
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under a permit’ for resettlement or permanent return were deemed to have

migrated to India before 19% July 1948.% Persons can ‘acquire citizenship of
India by fulfilling the requirements laid down under the Citizenship Act, 19557
If a persen voluntarily acquires citizenship of another country, she loses her
Indian citizenship!®. The Government has recently passed a law permitting
non-resident Indians, who have acquired citizenship of another country to
retain their Indian citizenship subject to some qualifications such as ineligibility
to vote in elections or to contest any election for a public office,
. The Constitution further says that there shall be equality before the
law and-equal protection of law!! and that no one shall be discriminated
on the ground of religion, race, caste or sex.’? It treats all citizens as equal.
The Constitution is liberal in extending various fundamental rights to
“persons” as distinguished from “citizens”. All fandamenial rights except
those in' Articles 15 (right not to be discriminated ori the ground of religion,
race, caste, sex or place of birth); right to equality in public employment
(Article 16), six freedoms such as freedom of speech and expression,
freedom of assembly, freedom of association, freedom of movement,
freedom to reside and settle in any part of India and the right to carry on
any profession, or occupation or conduct any trade or business (Article 19),
and the right not to be denied admission to any educational institution
maintained by the State or receiving aid.out of State funds on grounds such
as religion, race, caste, language or any of them (Article 29 (2)), which
are given only to citizens, are available to any person. It was such foresight
of the makers of the Constitution that helped India remain a Constitutional
democracy for more than 50 years. No other country liberated from
colonialism after the Second World War has remained under one single
Constitution for more than half-a century. Other countries were either
engulfed by ethnic conflicts or taken over by dictators.

In the previous lecture, I have discussed the nature of secularism
as incotporated in the Indian Constitution. The theme of this lecture is to
point out how the Constitution of India and the laws enacted by Parliament
and various State legislatures combat fundamentalism and communalism.

Lastly, it will be my effort to point out how Hindutva or its euphemistic
nomenclature “cultural nationalism” is against the Constitution, and anti-
democratic because it is essentially majoritarian and therefore against pluralism.

Constitutional Ethos.

The Constitution was made for a changing society. If the United
States Constitution reflected the contemporary Eighteenph century political

¥ Article 7. ) )
> 5. 7 of the Citizenship Act, 1955.
' Article 7 of the Constitution

T Article 14

12 Articles 15, 16, 29(2) and 324.
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i hy of economic laissez faire and individualism, the Constitution .of
II)nhtlilizsggﬂzcted the twentieth century philo.sophy of welfare state, s_qmal
engineering through law and social modemism. A feudal anc! ‘superstlatious
civil society had to be modernized ar_td Ipad? compgtlble_ with the \;1 1.}e_s
of liberty, equality, fraternity and social justice, wl'nch were essenti dor
the sustenance of democracy. A movel.nent against caste and_ gen tli:r
injustice had already started during colonial rule at_ld it ran parglle_l to hag
national movement for independence. After getting 1.n,depcndence, Indlaf
to address those social evils, which had kept Indla{_ !)ack_ward. Therc 01:,1_
the. Constitution included the abolition of untouchability as a fundament
right in the Constitution'

Fundamentalism

- “Fundamentalism” according to Oxford Dictionary means “stnc,s
maintenance of ancient or fundamental doctrines pf any rehglon.‘ Ortl:lli)d_ox _
fneans holding correct or currently accepted opinions, lespec1ally on religious
doctrine, morals etc.” Fundamentalism and orthodgxy are many a ttlljl:u;s
synonymous and overlapping. Orthodoxy, hov.vever, s les_s monstrous -
fundamentalism because it changes with the times. H}ndmsm lsjknown or
orthodoxy but much less for ﬁmdamentahsm. This is lo_ec;_a\;se the nsqnns
of Hindu religion and morality changed very often with custcin}. inzg
custom was an important source of Hindu law, the latter continuous ¥th evg v
and changed with the times. The caste system was the result of ortho. 9728_
and cleverly conceived to perpetuate social inequality. .It, however, aﬁglljl.lfl
the character of fundamentalism at times. The practice of untouc ahuty
was an instance of orthodoxy as well as fundamentalism. The. plurThstlc-
nature of Hinduism also prevented the growth of .fundamental}sm.harwearle(
were various streams in Hinduism rangingu from atheism to bhakti. [C i
to Dyneshwar-Tukram] Since there‘ is no holy book or one : 10 i
fundamentalism was also compartmentalized. Compared to Hmdulsm,, s‘;h am
and Christianity provided greater space for fundan}enta_hsm becall;s«: ey
have a holy book, one God and rituals. But this difference between
orthodoxy and fundamentalism is rather semantic. In terms of oppreslilon
of human freedom, both are alike. Fundan;entahsm _addl_'esses the m_eni fhrs
of the religion. Its oppressive regime is d_1rected more inwards ‘Tgt?:nts thee
followers of that religion. It insists that women must wear vei ah th}e{:
must not go to school, that they must be married before the_y_ r:lac i
age of puberty. It also insists that a person must pray at a partic h:-ar b
and so many times in a day. He must grow beard or must shave 1is e
on certain occasions. It insists that abortion or even fz_xmlly Pl&}llmll::;lge -
against the religion. These are mostly rules of morality which | evforce
sanction of religion, and they are enforced through collective coert:in;ions oxi
It restricts individual liberty and particularly imposes severe restric

3 Article 17
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women. It denies equality and gender equality and is most oppressive
against the dissenters. It does not allow any criticism of religious doctrines
and therefore prevents any reform of the religion. The most recent example
of a fundamentalist regime was the Taliban regime in Afghanistan. It

imposed severe curbs on human freedom and almost enslaved the women
folk. )

“ Orthodoxy and fundamentalism have been old friends and have often
lived together. As a society moves towards modernization, orthodoxy
becomes less and ultimately it weakens the fundamentalism also. Freedom
kills fundamentalism and therefore fundamentalists are hostile to freedom.
Fundamentalism and democracy are also therefore against each other.
Therefore fundamentalism and authoritarianism go together. The post-Shah
Iran was fundamentalist. Saudi Arabia is fundamentalist. But authoritarianism
is not always supportive of fundamentalism. Stalin’s regime was. not

fundamentalist. China’s regime is not fundamentalist. But both could be
described as authoritarian,

. In Europe, fundamentalism was fought through reformation,
renaissance and enlightenment. The establishment of democracy and secular
state was the ultimate result of such developments. Secular state was an
answer to religious intolerance and existence of a variety of faiths in a
society. It also prevented fundamentalism by assuring freedom to the
individual. Secularism and democracy were considered to be inseparable.
Although the United Kingdom is theoretically a denominational State, it is

for all practical purposes a secular state because English society is by and
large secular,

Communalism and Fundamentalism

Communalism and fundamentalism also need to be distinguished.
“Communalism™ as understood in India means hatred of another community
and pride of one’s own community. A communal person may or may not
be religious. She may be an atheist also. But she is against another group
cf people because they belong to another religion or speak another
language. Mahatma Gandhi or Dr. Ambedkar were religious persons but
were not communal. Swami Vivekanand was a deeply religious person but
treated all religions with respect. While a fundamentalist is oppressive
towards people of his own community, and seeks to impose obsolete code
of conduct on his people in the name of religion, a communalist is
oppressive against people of another community. He is essentially exclusivist.
He may not be religious at all. He uses religion only to discover an enemy
within his own country. Hitler was a racist and anti-Semitic. He was neither
religious nor fundamentalist. He was communal, ‘The word “communal” has
a typical Indian connotation. It only means being against some other
community because of its different religion or language. Communalism often
leads to genocide or pogroms of extermination of a minority or.the hated
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community. In the context of Hindutva, it means hatred of Muslims and
other religious minorities.

Hindutva ideology denies that India is a country of_ d_1verse cultures
and. traditions. Hindutva, say its protagonists, is not a 1:chg10n but a way
of life- a culture and a tradition to which every nationalist must subscribe.
Unfortunately the Supreme Court of India also gave an 1de1;t1ca1 ve;'fsmg
of Hindutva when it held that advocacy based on Hindutva did not offen
the provision of the Election Law which f:Ol‘bldS appeall to the electoratg
on the ground of religion."* If Hinduism is a way of life, are Isi:atf_lfan_
Christianity not ways of life? To say tl%at Hindutva is a way of life thls
tantamount to equating Hindutva with nationalism. It doubtless belittles f:
importance of other ways of life. It also means that those who are _1;(1)
Hindus must accept Hindutva as a way of 11fe_ and' as far as possible
obliterate their distinct ethnic, religious or cultural identity.

Constitution Against Fundamentalism and Communalism

India became a Secular State mainly becausc.of the need to
facilitate her pluralistic nationalism, which had e_merged since her struggle
for independence. One way to refute the two nation the'aory was to reas?f}ll'e
the minorities that they would not suffer from the majoritarian State. . e
main concern of the makers of the Constitution was to com at
fundamentalism and communalism and ensure the protection of minority

rights.

While Hindu communalism has a long history, Hindu ﬁlndamentah§m
has' reappeared after it seemed to have died under the .efforts of scﬁc;ifl
reformists such as Raja Ram Mohan Roy, Mahatma Jyotiba Phule, S i ali
Maharaj and Dr. Ambedkar. Fundamentalis:;n reappf:ared through the revi}r
of sati in Rajasthan. This practice, in which a w1d0\fv burns Illerselfla 1}rc=i
on the pyre of her deceased husband, had been a}nohshen:l during co ;mla
rule and Raja Ram Mohan Roy had crusaded for its abolition. It suddertlh y
reappeared in the eighties and even ministers and governors blessg e
practice. A temple was built on the place where sati took place an sopri
it became a pilgrimage site. This became a-very proﬁt,ablt:, corr{{[nher;'ﬁl
enterprise for people who could take advantage of peoples_ blind c)i°a1- , ; e
widow seldom died by her free will. It was al\_wvays impose don erCi
allurement being better life in next life. To a society, which ha Stlalljte
looking backwards, such revivalism was bound to be a good trap;m 1;3
against uncertainties of life that had come as a result of the rapi socfl
change. Hindu fundamentalism got further b_oost wh.en a movement for
Ram-mandir was undertaken by the Vishwa ﬂmdu Panshad.and which was
blessed by BJP. Hindu fundamentalists raised the question of locating

4 Manohar Joshi v Nitin Bhurao Patil (1996) 1 SCC 169; Dr. Rames_h Pr:b}hau v k];r:lb};?ka;
Kashinath Kumte {1996) 1 SCC 130; Ramchandra G Kapse v Haribans arr{a ng
(1996} 1 8CC 206. S. 123 (3) of the Representation of the People Act, 1951.
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was acquired by the State. The surplus land was to be given thei
respective owners after the court resolved the dispute gabout bt?lzklg‘z;gzﬁ
of the _terr}ple.'6 BIP now finds itself in a tight cdrner."Having encouraged
the agitation for the temple in the past, now it could not facilitate its
constructlo_n due to legal and Constitutional constraints, Being in the seat
of power, it has to abide by the law. The tangle.can be solved either by a
court verdict or through settlement of dispute between the Hindu
organizations, and Muslim organizations which oppose the construction of
the temple. The Allahabad High Court has asked the Archaeology
qua.ﬂ:ment to excavate the site of the temple to find out if there are any
evlden_ces of the existence of a temple. In the meantime, the Government
of Ir_1dla has filed an application in the Supreme Court asking permission
to give part of the land other than the land on which the mosque stood to
the trust which desires to build a temple, '

' The movement for relocation of temples was an essentiall i-
Muslim agenda. Why rake up matters, whicﬁ took place thm?;;lcliyyin;;s
ago and about which no concrete evidence would be available. "This has
stopped the development of ‘the country. This leads to constant law and
order problqms and the energy of the State is wasted in merely keeping
peace. BIP is committed to the Hindu side. Other political parties want to

proclaim their intention to establish the Hindu Rashtra and bury se i

cla _ _ cularism..
Rehglgus _fs:stlvals are often exploited for whipping up mass llllgteria against
the minorities. In Yavatmal in Maharashtra, a Hanuman. idol was placed in

:: S.&. .Bommai v. Union of India {1994} 3 SCC 1
Ismail Farukhi v. Union of India (1994) 6 SCC 360
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a church after destroying the cross.'” Such incidents have been occurring
quite regularly. Christian missionaries are often beaten or even murdered.
Hindutva fascism is targeting Muslims, Christians and secular Hindus who
do not agree with them. Any opinion, which they disapprove, if expressed,
is retaliated by physical manhandling of the person.

Why Are Such Acts Not Punished?

There are enough laws to combat fundamentalism as well as
communalism. Hate speeches are forbidden by the Indian Penal Code. The
Sangh Pariwar has been spreading hatred against Muslims. Violence is the
outcome of such hatred. Speeches and writings full of venom against
minorities is contimously poured out. In reality, Muslims have been victims
of hidden communal bias in the majority community. No action is, however
taken against such offenders because the governments are afraid of the
muscle power which such perpetrators can mobilize. Although the
Constitution guarantees fundamental right to freedom of speech and
expression, in reality that right has almost vanished so far as anti-Hindutva
opinions are concerned. People are afraid of speaking because of the threat
of physical violence. Hindutva lobby has no patience for any discussion.
Their only way is to shut the mouths of those who criticize them. English
newspapers such as the Hindu and the Times of India come out with critical
articles but no language paper has shown courage to join issue. The present
state is worse than the emergency of 1975 because this is an undeclared

emergency.
‘Secularism as a Constitutional Principle

Although the Constitution did not say so. the Indian State was
conceived as a secular state from the beginning. It satisfied the three
essential criteria of a secular state'® namely (1) the State had no religion;'®
(2) there was guaranteed equality before the law and equal protection of
law and prohibition of discrimination on the ground of religion, race, caste,
and place of birth or any of them.*® and (3) the individual had freedom to
believe or not to believe and to practise, profess and propagate his
religion.?’ The Constitution purposely did not include the word “secular” in
the original preamble of the Constitution. The word “secular” had acquired
a very specific meaning in the Western democracies because of the peculiar
historical process through which secularism had evolved. The West had gone’
through a severe and bitter conflict between the Church and the state and
ultimately it had ended in the clear division of powers between the Church

7 Times of India, 15 March, 2003,

®  D.E. Smith, “India As A Secular State”, Princeton University Press, New Jersey, 1963, p.19

' Unlike the Constitution of the United States, the Indian Constitution does not expressly
say that the State shall not establish any religion. See the First Amendmerit) But in Article
27 it is says that the state shall not impose any tax for the promotion of any particular
religion..

B Articles 14, 15, 16 'and 29(2).

A Article 25
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and the State. The Church was supposed to be the exclusive guardian of
spiritual aspects of individual’s life and the state was to be the exclusive
guardian of temporal affairs. The Constitution of the United States provided
in the First Amendment that “the Congress. shall make no law respecting
an establishment of religion, or prohibiting the exercise thereof”. This has
been interpreted by the United States Supreme Court as erecting a wall
of separation between the Church and the State.2 The Constitution of India
did not envision such wall of separation.

In India, where history of Church-State relationship was different,
total insulation of the State from religion was neither necessary nor desirable.
In India, the Secular State was conceived mainly as a solution to the multi-
religious character of Indian nationalism. We wanted the State which will
treat all persons irrespective of their religion with equality and be equidistant
from all religions. Indian society is essentially religious and a secular state
of the Western mode! would not have been suitable. Further, history of India
had been of not mutual exclusiveness but of collaboration and co-operation.
Even Muslim kings gave financial help to Hindu religious institutions Hindu
Kings similarly helped Muslim darghas and. endowments. The colonial
government also continued the same tradition. Therefore, although the
Constitution forbids imparting of religious instruction in any educational
institution maintained wholly out of state funds or receiving aid out of State
funds®, it allows such instruction to be given in institutions administered
by the State but which are established under any endowment or trust which
requires that such instruction shall be imparted.* Further, educational
institutions which are recognized by the State or receiving aid out of State
funds shall require any person to attend such religious instruetion without
her consent?s.

While providing for such tolerance of religions and a limited
intercourse between religion and the State the founding-fathers of the
Constitution also provided for State-intervention in religion with a view to
redrawing the limits of freedom of religion. Untouchability was abolished
and its practise in any form was made punishable, Article 25 of the
Constitution clearly shows the limits of freedom of religion. While it
guarantees freedom to practise, profess and propagate religion, it makes
such freedom subject to public order, morality and health and to other
provisions of Part IIT of the Constitution which contains the bill of rights
(Fundamental Rights). Further, the State has been given power to make
law to regulate or restrict any economic, financial, political or other secular

= Everson v Board of Education 330 U.S. | (1947). See Fred W. Friendly and Martha J.H,
Elliot “God And The Classroom- Free Exercise of Religion vs Establishment of Religion”
in The Constitution ' Thar Delicate Balance- Landmark Cases That Shaped the Constitution
p. 109. [Amold-Heinemann, 1987] !

*  Aricle 28(1)

* Article 28(2)

3 Article 28(3)
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ivity which may be associated with religious practice; and to 1?r0\_r1de
?gfzgc):]ial welfare a);ld reform or the throwipg of I-IiI}du religious institutions
of a public character to all classes and sections of Hindus. An entire reading
of the Article 25 shows the concern of the foundmg-fatherg re.gardmgl the
transformation of a medieval society into a _mo_dern, egahtanan society.
Article 26 gives four rights to religious denominations which are

(a) to establish and maintain mstitutions for religious and charitable purposes;
(b) to manage its own affairs in matters of religion;

(c) to own an acquire movable and immovable property; and

{(d) to administer such property in accordance with law.

These provisions clearly show thz:\::1 tltf Corlilsti_tution did er;lc::i Se;l;;a%z
i tion between the State and the religion as is

?hgtrli‘citrs?:elz;laendment of the Constitution of the .Unitefl State's. .'ljhe
Constitution visualized State intervention in rc?li.glon with a view to limiting
the scope of religion and confine it to spiritual matters. _Wh_e:n it was
suggested that personal laws should be saved ﬁ'.om future leg_lslatlve action,
Dr. Ambedkar emphatically rejected it. Supporting the State intervention in
matters of religion he said:? '

“I should like to say this that, if such a saving f:lause was
introduced into the Constitution, it would disable the legtslaturef' in
India from enacting any social measure whatsoever. The relzgzous;
conceptions in this country are so vast thqt they cover every Ic.zslluec
of life, from birth to death. There is nothing which is :ot re zgzo_u:;
and if personal law is to be saved, I am sure about it that in socia
matters we will come to a standstill”

He further said:*

“There is nothing extraordinary in say.ing that we ought to strive
hereafter to limit the definition of religion in such a manner that w;
shall not extend beyond beliefs and such rztualslas may be connecte
with ceremonials which are essentially religious.’

Separation of what is essentially religious from' w];lat is not is a
delicate qellljestion and depends upon the proper modernization of soc1et:?yi
Unfortunately, the Supreme Court of India held IEhat what was essen ﬂ;at
has to be decided by considering what was cmf‘ns1dered essential by tha
religion. Such essentiality ought to have becn'd?cxphered fn?m the religions
texts, traditions and customs and also examining them with reference to

- iti Speeches Vol 13 Dr. Ambedkar
* Moon (ed) Dr. Babasaheb Ambedkar- Writing a_.nd 1
¥?1?nlt’rin2iopal( Az'chitect of the Constitution of Iadia, p.405 [Education Department,

Government of Maharashtra, 1994]
2 Ibid.
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gzggul;;sn gzcmges clearly Went_ against thoge values, they ought ¢
AR lth ered as non-essential aspects of religion and there
led ¢ Ajfh Protection of freedom of religion. Thig unfortunate]

matf . : ough the Court allowed State Supervision over thy
matters of g rehgmys trust or an endowment? , jt tilted the balance?n

=z See S. p Sﬂthe Judi " g
0 . s d o . .
» Chavter 5 (QUB 200g) " MM in India; Transgressim
; ommissioner o
° AIR 1962 SC g

k)| ’
AlR 1973 SC 597 (1978 1 scc 243

;

g Borders and Enforcing Limits,
o Hindu Relig;, ] ‘ ,
A 810US Endowmenys y qucsmmdra Swafniar AIR 1954 ¢ 282
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Atticle 290A provides that a sum of 46 lakhs and 50 thousand
rupees shall be charged on, and paid out of, the Consolidated Fund of the
State of Kerala every year to the Travancore Devaswom Fund ; and a
sum of 13 lakhs and 50 thousand rupees shall be charged on, and paid
out of the Consolidate Fund of the State of Tamjl Nadu every year to the
Devaswom Fund established in that State for the maintenance of Hindu
temples and $hrines in the territories transferred to that State on the ]
day of November, 1956 from the State of Travancore Cochin This provision
became necessary as it was a condition precedent to the accession of that
State to India. The flexibility of India’s secularism is evident from this,

That must have been the reason why the word “secular” was not
included in the original Preamble. It was added by the Constitution (Forty-
Second Amendment) Act, 1976. The Preamble as amended now says that
“We the People of India, having solemnly resolved to constitute India into
a sovereign socialist secular democratic republic” “give to ourselves this
Constitution”. This does not mean that secularism was a later addition to
the Constitution. Tt inhered in the Constitution tlirough various provisions
but the model of Indian secularism was not based on strict separation of
religion and the state. Tt came mainly as a response to pluralism of faiths,
ethnicity and languages and cultures. It satisfies the Western model of
secularism'in so far as it is non discriminatory. The main mandate of Article -
25 of the Constitution was, however, to-bring the profession and practice
of religion in conformity with i _
liberty, equality and justice. The mandate was not to bring in rationalism
but to. weed out obsolete and inhuman aspects of religious practice such
as sati, human sacrifice or caste and gender discrimination. The mandate
was to-limit the scope of religion and separate faith from social and political
life. In other words, the mandate was to secularise the civil society.

We have pointed out above how the Supreme Court failed to read
the social reform agenda in Article 25 of the Constitution when it struck
down the anti ex-communication law enacted by the Bombay Legislature.
The soeial reform agenda also took back-seat due to compulsions of
¢lectoral politics. Political parties vied with each other in appeasing the
voters and one way to appease them was to éncourage superstition and
religious revivalism, Although legislation were enacted in large numbers,
society moved backwards towards greater obscurantism and social
regression. Safi was revived in Rajasthan; dowry increased despite the
Dowry Prohibition Act and took a very barbaric tumn leading to increasing
of dowry deaths, Although a lot of talk was made about empowerment of
women, their conditions continued to deteriorate. The sex ratio has been
showing the decreasing number of women as compared to men. Son
preference is a common characteristic of all Oriental people including China,
Female foeticide has now been facilitated by new sex diagnostic technology.
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Recently five dalits were | ched t, i ‘ . ‘
found taking out the skin ofl‘n; liVingocg\i?th " Haryana because they were @ Eo gefend i A e
o do so;
The system of criminal justi i ' )
Justice became more and more ineffective () to promote harmony and spirit of common brotherhood amongst all

the people of India transcending religious, linguistic and regional or
sectional diversities; to remove practices derogatory to the dignity

Total breakdown of the rule
of 1 :
Insecure. Corruption increaged yo qu WasI bound to make people more of women;
jobs and the educations] £ people could not be sure of finding . . i
nal system became more and more commercialized (f) to value and preserve the rich heritage of our composite culture;

to protect and improve the natural environment including forests,

d i : :
and devoid of any ideology. It imparted information but no thought )
. N P g

lakes, rivers and wild life, and to have compassion for living

::t?:lvouglgr;n ;gl;nnﬁc oufilol(:lk beople became more and more dependent on creatures;
) men and blj g . |
s process becae, ind fa.atps. Secularism was bound to suffer in (h) to develop the scientific temper, humanism and the spirit of inquiry
unless the civil society becomes secular, no secular and reform; -

to safeguard public property and to abjure violence;

to strive towards excellence in all spheres of individual and
collective activity so that the nation constantly rises to higher levels

of endeavour and achievement.
Each of these duties and particularly those mentioned in (e), ()

satisfying the minorities and Winning their votes. The vote bank politics was 0)

g 3 2

::;c;z;i] adl;ring _the 197_5 fmergency and these duties came mainly to
N Ii divar(_z}ous anti-liberty provisions that were part of it Prime
ndira Gandhi, whose government had brought in these dufies into

a ) » . .
(a) to abide by the Constitution and respect its ideals and institutions

the Nati’qnaj Flag and the national Anthem;

(b) to cherish and follow the noble ideals which inspired our nationa]

struggle for freedom;

(c) to uphold and protect the sovereignty, unity and integrity of India:

32 1
Katherine Frank, “Indira: The life of Indira Nehry Gandhi. ”

_—___

and (h) are being disregarded to the detriment of secularism and pluralism,

Harmony and spirit of brotherhood has been lost in view of organised

pogroms of extermination against the minorities that were witnessed in

recent years, in which the State authorities also collaborated. These have

been documented in the Justice Srikrishna Commissions Report on Bombay

communal riots in 1992-93* as well as in several studies and investigations

done in respect of Gujarat camage of 2002%.The rich heritage of our
composite culture is certainly being jeopardized by insistence on
homogenization of culture through what is known as “cultural nationalism”.
Scientific temper and spirit of inquiry are being eroded through use of muscle
power against those who express dissent. Political leaders and political
parties are vying with each other in proving that they are religious and
are contributing to the influence of god men, superstitions and obscurantism,
Even judges are not free from this. They also openly proclaim their pupilage
of God men. No wonder that all obsolete and socially irrelevant social
practices have perpetuated. Instead of limiting the sphere of religion, it has-
expanded and has entered politics in a decisive manner. Even today human
sacrifices occur. Young children are killed to propitiate the other worldly
powers in order to overcome one’s own childlessness. Sati, a practice of
a widow burning herself on the pyre of her deceased husband has

¥ . Sec Damning Verdict (Sarang Communications and Publishing Pvt Ltd)

¥ Communalism Combat Vol 1, lssue I April-May 2003; “Crimes Against Humanity”,
Concerned Citizens Tribunal - Gujarat 2002, Vol, 1&2 (Anil Dharkar for Citizens For
Justice and Peace, Bombay 2002) There was an adverse report of the National Human

Rights Commission, New Delhi also.
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woulld not get any maintenance under S. 125. The S

that if the amount paid on divorce under the personal Iaﬁrﬁl‘iﬁcf ?sml—ctnlc:ﬁs
as .meher was not sufficient for the woman’s livelihoozi she would be
enptle'd to maintenance under S. 125, The Supreme Cou,rt decision was
quite just a1_1d fair to women and was a step in the right direction towards
gender justice. The Rajiv Gandhi government, however, knuckled down
under pressure of vote-bank politics and in order not to lose Muslim votes
ena_ct_ed a law to undo that decision. The agitation against Shah Bano

Reversal of Shah Bano decision by the Congress government came
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t te}::' the partition, they suffered from the majority’s prejudice and that led
O their ghettoisation. Poverty, illiteracy and insecurity combined to make
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them fundamentalists. They sought their distinct identity in their distinct
Islamic external manifestations. Hindutva lobbies’ cry for a uniform civil
code was mainly considered by them as an effort to obliterate their different
identity. Greater the Hindu chauvinism, greater was the resistance to
uniform civil code. Uniform civil code ought to have laid greater stress on
gender justice than on uniformity. Although Dr. Ambedkar had opposed the
saving of personal laws from the purview of future reformist legislation,
as a democrat he knew that possessing power to legislate was different
from exercising such power. In the Constituent Assembly he had said:*’

We must all remember-. that sovereignty is always limited, no
matter even if you assert that it is unlimited, because sovereignty in
the exercise of that power must reconcile itself to the sentiments of
different communities. No Government can exercise its power in such
a manner as to provoke the Muslim community to.rise in rebellion. I
think it would be a mad government if it did so....

Uniform civil code was essentially an agenda of reform of the
personal laws of various communities which essentially included
modernization and gender justice. This had to be done in a gradual manner.
Even many of the laws enacted for the majority communicated such as
Child Marriage Restraint act, 1926 which forbids marriages of persons below
21 years of age if male and 18 years of age if female or the provision in
the Hindu Marriage act, 1955 forbidding polygamy have not been
satisfactorily implemented. As long as Muslims in India continue to live in
fear and insecurity, the fundamentalist leadership among them is bound to
motivate them to resist any legal reform. In fact, the communalist and India
hating regime of Pakistan, fundamentalist Muslim leadership in India and
the Sangh Pariwar have a common aim and that is to keep these two
communities divided. While the Sangh pariwar keeps Muslims constantly
under threat, it has managed to keep the majority community under fear.
Why should 80% people be afraid of 12 % people? Uniform civil code
should be seen from the perspective of legal reform not so much for
achieving uniformity as for achieving gender justice. Polygamy among
Muslims is bad because it offends gender equality. The Hindutva
propaganda that because of permission for polygamy Muslim population
increases has no scientific basis. Population growth is linked to poverty and
illiteracy. If the growth rate among Muslims is higher, it is because there
is greater poverty and illiteracy and less of women’s freedom. It has been
found that despite a ban on polygamy among Hindus, the incidence of
polygamy among Hindus is higher than that among Muslims. A good deal
of Hindutva discoure is based on misinformation and hostility towards
Muslims. It is not in the interest of the nation to continuously target a
minority as large as of 10 crores of people. This is surest way to keep

¥ Supra n 26., p. 406,
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India politically unstable, socially backward and economically stagnant. Even
from purely utilitarian point of view, such continued embittered relations
between Hindus and Muslims is harmful to both.

We must really pity the people of Pakistan that in 50 years they
bave not received -the fruits of democracy. Jinnah talked of a nation of
.the Muslims but Pakistan has refused to treat even all Muslims alike. There
are. mujahirs (those who migrated from India) who are fighting for justice.
Altaf Hussain a Mujahir leader came to India and advised his Muslim
brothers and sisters of Jammu and Kashmir not to opt for being part of
Pakistan. Pakistan has refused to admit even those Biharis who came to
Pakistan and stayed in East Pakistan but today are refuges in Bangladesh
because of their active association with the West Pakistan’s brutal
suppression of Bengali nationalism. They want to come back to Pakistan
but are being denied entry. Unlike Israel, where any Jew can go, no Muslim
can go to Pakistan as a matter of right. The division of Pakistan with the
creation of Bangladesh belied the two nation theory of Jinnah. Pakistan
has become a citadel of terrorists' and criminals. Let us not imitate Pakistan.
In fact we should wish that Pakistanis will one day liberate themselves
from the authoritarian military rule. As long as one thinks only in terms of
Hindu —Muslim dichotomy, one will not be able to distinguish between the
people of Pakistan and the rulers of Pakistan. Pogroms against Muslims
and Christians which have been taken up by communalists in India are
helping the authoritarian regime of Pakistan. Terrorism cannot be combated
by being terrorists yourself but by uniting all against terrorism and bolstering
up our security establishment.

By unleashing terrorism against Indian Muslims, the Sangh pariwar
helps Pakistan sponsored terrorism. We can fight Pakistan sponsored
terrorism successfully only if we close ranks between our own citizens.
To the world also India must appear as a more civilized nation. Revenge-
and violence against unarmed and helpless people creates a very poor
image of the country. Qur nationalism should be positive and not negative.
The present regime in India has unfortunately projected nationalism in
negative terms. Our entire nationalism has become adversarial. That is
why there is so much jubilation when India wins a cricket match in World
Cup against Pakistan. The celebration is not of a victory in a sport but
as if we have won a war, In this do. we not belittle our country and
ourselves? Why should we give so much importance to one country and
that too a country which is plagued by terrorism, fundamentalism and drug
trafficking? Further, winning of a cricket match against Pakistan is not
victory of Hindus against Muslims. The Indian team has always had a
good sprinkling of Muslim players whose performance as cricketeers has
been significant. How can we forget Pataudi, Syed Kirmani and Azhar
Hussain? How can we belittle the performance of Zahir Khari and Mohd
Kaif in the World cup matches?
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Hindus and Muslims have shared many common features. Qur
music, our films and our arts show our composite c_ultu:re. We cannot think
of Indian classical music without thinking_of Ravi Shankar, Halim Jafar:
Vilayat Khan and Nikhil Bannerji, Amjad Ali, _Zakn' Huss?.m Bismilla Khan.,
Amir Khan, Kumar Gandharva, Bhimsen Joshi, Jasraj, Raiskhan and Jitendra
Abhisheki. We still remember nostalgically abou!: Begum Akhtar and Badc?
Gulam Ali Khan. Even today many of us admire Gulam_j}h and Mehdi
Hasan who hail from Pakistan. The lives of two communities -have fused
into each other and they have been polluted only. by communalists of both
the communities. The challenge before us is how to defeat these
communalists. How to usher into a civil, peace loving society free from
violence, hatred and distrust?

The political parties are also responsible for the decline of secularism
and growth of majority communalism. They must not use Muslims only as
a vote bank. It is myth that all Muslims vote to the same party. ]_Eyen
Muslim votes are distributed among several competitors. Why should poh'txcal
parties ask religious heads to issue farmqn; to Muslims to vote in 2
particular way? Are they also not contributing to pommunal polanz_anon.
The soft Hindutva of the Congress party shows its lack o.f commitment
to pluralism. We should tell our Muslim fn'c'nd.s also that. their remstance_{o
reform of their personal law is not in their interest and it unnecessarily

-fuels Hindutva lobby’s pernicious hate campaign.

developing countries where traditions of democracy _1_1ave yet to
strike rc}::ts and \I:)vhegre public opinion can be swayed by sentiments and
parochial feelings, such counter-majoritarian check on democracy was f(?qnd
to be necessary.®® That danger has not disappeared even thou_gh the coalition
governments have come into existence. If 1-:he Hindutva 1deology_ makes
headway, we might face a similar situation as we faced cdurm,si1 tﬁe
emergency of 1975. The Constitution could thpn be subverted !‘.hroug the
process of Constitutional amendment. Th:e basic structure doctrine remains
our only hope against such majoritarian dictatorship.

What Jinnah had in mind was a majoritarian democr?,cy. Although
in theory there would be no Muslims and no Hindus, in reality, every 01_1;
would be a Muslim. There is much similarity between what Jinnah Said
and what the Hindutva protagonists say. They a_llso_s_ay that there shpalil
be no majority and no minority. But if the minorities are not spec1d ly
protected through Constitutional guarantees, tl_n_ay would be subrpt}alrge n;
the majority. In the United States, there is a boiling pot th_eox_’y whicl ':m?;:e
that whosoever comes to the United States gets assimilated 11111_1(? .
American culture and has no distinct identity. Although he spoke of }[n gs
and Muslims retaining their religious identities, he held such identities to be

. . UP
% S.P. Sathe, Judicial Activism: Transcending Borders and Enforcing Limits, chapter 3 (O
2002)
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requires a special majority. For example, our Constitution can be amended
by a resolution passed with the support of two thirds of the members’
present and voting and absolute majority of the total membership in each
house of Parliament. This means that onc third members plus one member
can thwart a Constitutional amendment.* This is a veto in the hands of a
minority. But again this is not a permanent majority-minority divide. Such
a check on majority opinion is installed in order to prevent hasty
amendments. It may be possible to obtain the support of the two thirds of
the members present and voting and an absolute majority of the total

membership in each House.

Although the Constitution did not say so the Indian State was
conceived as a secular state. It satisfied the three essential criteria of
secular state*! namely (1) the State had no religion;*? (2) there was
guaranteed equality before the law and equal protection of law and
prohibition of discrimination on the ground of religion, race, caste, and place
of birth or any of them.”* and (3) the individual had freedom to believe or
not to believe and to practise, profess and propagate any religion if he
believed in it. * In addition, it provided special rights of the religious and
cultural minorities. The Constitution purposely did not- include the word
“secular” in the original preamble of the Constitution. The word “secular”
had acquired a very specific meaning in the Western democracies because
of the peculiar historical process trough which secularism had evolved. The
West had gone through a severe and bitter conflict between the Church
and the state and ultimately it had ended in the clear division of the powers
of the Church and the State in mutually exclusive spheres of activity '

Barrister Jinnah, the author of the two nation theory, to which the
Hindutva thought was also a contributory, had to admit after the creation
of Pakistan that in independent Pakistan, there would be equality before
the law and there would be no Hindus and Muslims but only Pakistanis.*®
In the first speech which Jinnah made, he stated that after the creation of
Pakistan, there would be no Hindu and no Muslim. While inaugurating the
Constituent Assembly of Pakistan, Jinnah said: “You may belong to any
religion or caste or creed- that has nothing to do with the business of the
state. We are starting with the fundamental principle, that we are all citizens
of one state” He further said that “no matter to what community he belongs,
no matter what his colour, caste or creed is, he is first, second and last a

@ Article 368 of the Constitution

4 D.E Smith “India As A Secular State”,

¢ Unlike the Constitution of the United States, the Ind
say that the State shall pot establish any religion. See
27 it is said that the state shall not impose any tax
religion.

4 Articles 14, 15, 16 and 29(2).

#  Article 25

%  Qee Rafiq Zakaria, The Widening Divide: An Insight Into Hindu-Muslim Relations , 1995,
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on the pyre of her dead husband be allowed as freedom of religion?

The political formations other than the Sangh pariwar call themselves
secular without meaning secularism as understood in the West. They are
secular only in this sense that unlike the Sangh pariwar, they do not define
nationalism in majoritarian/communal terms, Since India had not gone through
a history of conflict between the state and the church which Europe
underwent during the Eighteenth and Nineteenth centuries, and there had
not been any significant movements towards renaissance or reform of the
religions, namely Hinduism and Islam, secularism as understood in the West
had never received acceptance cither socially or politically. We often
described ourselves as a secular state only because we had developed the
concept of pluralistic territorial nationalism. The Indian national Congress
opposed Jinnah’s demand for a separate Muslim nation by promising that
India will be a nation of all communities. It will neither be a theocratic
state nor a majoritarian state. This had been the basis of the National
Movement for independence since the formation of the Indian national
congress in 1885. Even after the partition and the birth of a state called
Pakistan, which was an Islamic State, the Indian leaders did not retaliate
by saying that the remaining India would be a Hindu State. They continued
to subscribe to the concept of pluralistic nationalism in which citizenship

and rights of citizens were not dependent on their religion.

The Constitution of India defines citizenship in secular terms. It
guarantees equality before the law .and equal protection of law to all
persons.”’ It guarantees freedom to practise, profess and propagate religion
to every individual. It guarantees sanctity of life and liberty and embodies
essential ingredients of the rule of law in the system of criminal justice.
These rights are not confined to citizens but are available to any person-
even a foreigner. Certain rights are given only to citizens. They are that

there shall be no discrimination on the ground of religion.

It is such pluralistic nationalism which is now being challenged by
Hindutva, which is essentially a majoritarian nationalism. It says that this
is a Hindu nation, which means that other communities such as Muslims
or Christians or Parsis have to either live here as second class citizens or
assimilate themselves in the Hindu tradition and culture and obliterate their
distinct ethnic identity. They are not communal. There have been people
with various overlaps., Mahatma Gandhi was religious but not communal.
Jawaharial Nehm was agnostic and believed that with economic
development, people would forget religious differences and get assimilated
in a common mainstream known as India. He was perhaps nearest to what
can be described as secular. These two communities have been polarized
along communal lines and the Hindu fundamentalists are now vehemently

4 Article 14
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and particularly after the bloody communal camage that took place on both

gides of the border, the communal forces in India remained marginalized

until the late eighties. Bharatiya Janata party and its earlier incarnation, the

Jana Sangh remained peripheral till the end of the Seventies. They, however,

obtained legitimacy by their association with Jay Prakash Narain’s movement

against corruption. JP would tumn in his grave by the thought that Narendra
Modi, a young man whom he admired as a sincere worker was the spirit
behind the Gujarat formula of BJP’s electoral success. BIP has two faces-
one a liberal centrist and another a fascist. Its fascist face became
prominent in post Godhra massacre of innocent men, women, children and
foetuses. Even the Prime Minister Vajpayee, who is considered by many
as a liberal among the Sangh pariwar has shown a tendency to appease
the Sangh Pariwar by toning down his liberalism. BIP elated by its victory
in Gujarat is now determined to use the same methodology for winning
elections in other states and also at the center in the year 2004. The Sangh
Pariwar is now insisting on BIP to shed its liberal mask and come into its
true colours. The Constitution, the democracy and liberalism are all under
serious attack. The strategy is to demolish the Constitution in the same
clandestine manner as the Babri masjid was demolished in 1992,

How did the Indian civil society become so brutalized? How did
the Sangh Pariwar succeed in deepening the hatred of Muslims in the minds
of the people of the majority community? What went wrong with the secular
political parties? Why have they become so helpless? Why do minorities
feel so much threatened? Why does the majority community feel so
insecure? In Gujarat, the BJP leaders did not hesitate to malign the Election
Commission. The fact that the chairman of the Election Commission was
a Christian was invoked to described him as anti Hindu. This was denigration
of a Constitutional authority. That showed their contempt for the Constitution
and Constitutionalism. The political parties which spoke of Gujarat massacre
were described as being pro Pakistani and therefore anti national. Jingoism
against Pakistan is being whipped up and when Pakistan is referred, the
real target is the Indian Muslims. If BJP finds that the Gujarat formula
cannot work again, it may unleash a war with Pakistan in order to win
elections and come to power with a large majority. In the mean time, BJP
will continue to talk in different voices to confuse the people. VHP and
Bajrang Dal will pour out venom against the minorities and Mr. Vajpayee
will speak of taking every body along. Both seem to be working in collusion.
The liberal face -of BJP is rather misleading. BJP wanted to dismantle the
Constitution. Therefore it set up a commission to review the working of
the Constitution. This writer had said that instcad of objecting to the

proposed review commission, we should insist that no changes would be
made in the basic structure of the Constitution.’® But the work of that
Commission was most disappointing not only to BJP but also to others. It

% SP Sathe “Review of the Constitution: Past, Present and Future” in V.R. Krisna Iyer and
S.P. Sathe Review of the Constitution of India NCAS Working Paper Series No. 16, July

2000.
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But even where religious instruction is imparted in an institution which is
recognized by the state or receives aid out of State funds, no person shall
be compelled to attend such instruction unless such person or if such person
is a minor, her guardian has given her consent.® The Constitution also
guarantees certain rights to the religious and cultural minorities.$! These
provisions clearly show the anti-fundamentalist and anti majoritarian thrust
of the Constitution. They also show the linkage of the Constitution with
the National Movement for independence and various social reform
movements that had started during colonial period.

Although the majority community was of Hindus, who constituted
more than 80% of India’s population after the partition, it had several anti-
fundamentalist and counter majoritarian checks inbuilt into its social fabric
and tradition. Hindus did not worship one God and do not have a holy book.
Hinduism stomached diversity ranging from Bhakti to total atheism typified
by Charwak. Hindus are divided between various castes and regions and
that diversity, it was hoped, would prevent both fundamentalism as well as
majoritarianism. India was described as a ‘conglomeration of several
minorities. It did not have a monolithic majority. Hindus did show orthodoxy,
particularly in the practice of untouchability and the caste system and that
inflicted a lot of tyranny on certain sections of the people But during colonial
rule, some renaissance had started and leaders like Jyotiba Phule and Dr.
B. R. Ambedkar aroused consciousness among the downtrodden sections
about the social injustice. Such awakening began during the last decades
of the Nineteenth century and continued right till the dawn of independence.

Indians are, however, deeply religious and God believing people.
There may be agnostics and atheists among them but they are few. A large
number of Hindus as well as people of other religions are religious. Being
religious must be distinguished from being fundamentalist or communal. A
fundamentalist is he who is dogmatic about adherence to certain rituals and
beliefs and does not allow any critique of those rituals or beliefs. A
fundamentalist does not allow any reform in religion and is opposed to social
renaissance. Hinduism has had a long tradition of religious reform which
was brought about by saints as well as by faiths such as Buddhism and
Jamism For a large number of people, ethical convictions and religious
convictions overlapped. There have been instances of fundamentalism in
Hindu tradition which resuited in legitimization of caste and gender
oppression. But along with such oppressive tendencies, there have always
existed forces fighting against such intolerance and obscurantism. From Raja
Ram Mohan Roy a movement for social reform had been going on.
Abolition of sati by law was the first success of social reform movement.
Although there occurred vigorous opposition to the consent bill which sought

@ Article 28 (3)
See Articles 29 and 30.
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a fair trial for a person accused of crime, right to personal liberty, right to
freedom of religion, rights of religious denominations and rights of minorities
were intended to act as counter majoritarian checks on democracy. Judicial
review where courts decide whether an act of the legislature is valid was
also a counter-majoritarian check on democracy. India can never be a
theocratic or majoritarian State There is no place for any cultural nationalism
because nationalism contemplated by the Constitution was a pluralistic
nationalism. Rights of the religious and cultural minorities given by Article 29
and 30 evidence that there is no one single culture but that this country is
an amalgam of diverse cultures and every section of the society has a right
to conserve and promote its own distinct culture. These rights were not given
to minorities in lieu of their giving up the demand for separate electorates
as was suggested by one of the lawyers appearing for one of the states e
in TM.A. Pai Foundation v State of Karnataka.™ In fact, rights of the
minorities date back to 1931 since they were included in the Karachi Congress
resolution of the Indian National Congress. In the Constituent Assembly, some
members suggested that we should draft our minority rights after taking into-
consideration how minorities were being treated in other countries. They had
Pakistan in mind. Dr, Ambedkar strongly rejected that suggestion and declared
that minority rights would be absolute and would not depend upon how

minorities were treed in any other country.

Counter majoritarian checks on democracy became even stronger
when the Supreme Court held in Kesavananda Bharati v State of Kerala
" that Parliament could not use its power of amending the Constitution given
by Article 368 so as to destroy the basic structure of the Constitution.
Pluralistic nationalism is certainly an aspect of the basic structure of the
Constitution because the Court has held that secularism is part of the basic
structure of the Constitution.” Even if the BJP obtains two thirds seats in
each House of Parliament, it will not be able to Constitutionally abolish the
present pluralistic nationalism and replace it by majoritarian nationalism If
it cannot be done through Constitutional means, the Sangh Pariwar will try
to overthrow the Constitution by unleashing violence and creating anarchy.
The survival of the Constitution cannot be guaranteed only through
Constitutional doctrines such as the basic structure doctrine. BIP will try
to repeat what it did in Gujarat in order to obtain clear majority in the
Centre and the states. It has to create fear about its own safety and anger
against the minority community in the minds of the people of the majority
community. Polarization of two communities suits its designs the best.

Fundamentalism- Commumalism and Majoritarianism Distinguished

I would like to explain the conceptual distinction between
fundamentalism, communalism and majoritarianism. Fundamentalism is against

" (2002) 8 SCC 481, 612, para 224 of Khare J.’s (25 he then was) concurring judgment.

= AIR 1973 SC 1461
% S.R. Bommai v. Union of India AIR 1994 SC 1918; {1994) 3 SCC 1
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e Hindus did not become so communal. Gandhi’s assassination was
the

ﬁloumcd by a large number of people even though the communal elements

nad tried their best to describe him as pro-Muslim and anti Hindu. Till the
declaration of emergency in 1975, the Jan Sangh had not been a force in
Indian politics. RSS joined Jay Prakash Narain’s movement against the
Indira Gandhi government on the issue of corruption. This helped them
obtain some legitimacy. But that legitimacy was not earned on the plank
of Hindutva. That party joined the conglomeration of non Congress parties
called the Janata party and became a partner in the coalition government
called the Janata Government. That government could not last long. Indira
Gandhi came back in 1980 with a landslide majority in Parliament. In 1985,
when the Jan Sangh appeared in its new incarnation as BJP, it could capture
hardly 2 seats in the Lok Sabha. BIP’s rise has been since 1989 and it
became a ruling party with the help of several small parties in 1998. It
was voted out by a no confidence motion but came back with a stabler
coalition called the National democratic Alliance (NDA) in 1999.

BIP’s ascendancy has been mainly because of the liberal and
centrist mask which it had put on. It was hoped by many, the present
speaker included, that on coming to rule, BJP would become moderate and
try to function within the four comers of the Constitution. Prime Minister
Vajpayee actually took some bold steps such as a journey to Lahore and
invitation to General Musharraf of Pakistan for' talks. Although the talks
failed, the Government of India continued to be conciliatory. After the
tragedy of 11® September 2001, when the World Tower was attacked by
terrorists belonging to Bin Laden’s group, it became obvious that Pakistan
was part of the terrorist network. India had hoped that the United States
would understand that a fundamentalist regime in Afghanistan and Pakistan
could be a source of great threat to world peace. President Musharraf of
Pakistan changed overnight and became a party to anti terrorism war
embarked upon by the United states. The USA bombed Afghanistan and
decimated the Taliban regime But Talibanism had not vanished. It survived
and it is causing terrorism in various places including the state of Jammu
and Kashmir. The Vajpayee government performed very well and its
diplomacy seemed to yield results. Pakistan was put in an embarrassing
position. The world opinion had definitely gone in favour of India. Various
nations had realized that the cross border terrorism, which Pakistan had
unleashed, posed danger of war. Since both India and Pakistan were nuclear
powers, Asia became a flash point of nuclear war. India conducted
successful elections in Jammu and Kashmir and a government more
considerate towards the people came to power. Although BJP as a party
still continued its hawkish stance, the Vajpayee government appeared to be

much liberal

All this, however, changed on 27% February 2002, On that day a
ghastly tragedy occurred. Some miscreants set a compartment of a train
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a pluralistic, democratic polity, going back to majoritarian model will take
India back by several centuries.

How can we combat this threat? How can we save secularism
and democracy and save our future generations from tragedies which
countries like Yugoslavia have endured?

Reasons for the Growth of Hindutva ideology

We will first try to find out why Hindu majoritarianism and
fundamentalism has suddenly acquired such a dangerous proportion?-
According to me, there are the following reasons (1) Erosion of ideology
in the Congress party: (2) Erroneous pursuit of Secularism by political
parties which called themselves secular: (3} Exclusion of liberalism from
education and its becoming entirely materialistic. (4) Support to cross border
terrorism by Pakistan and both India- Pakistan becoming super powers.(5)
Distancing of political parties from peoples’ problems : (6) Growing insecurity
due to deteriorating economic conditions. (7) Total breakdown of law an
order and the demise of the rule of law.

| 1 Eroéion of Ideoclogy in the Congress_ party-

The Indian national Congress led the national Movement and also
roled after independence at the Centre as well as most of the states since
independence. Congress was a coalition of diverse ideologies and positions.
There were rightists as well as leftists within it. Under Jawaharlal Nehru’s
leadership, India became known for her independent foreign policy and as
a welfare state.. Nehru resorted to economic planning to bring about
desirable development. The State was bound to play a major role in bringing
about development. Immediately after independence Mahatma Gandhi was
assassinated by a person who belonged to Hindutva ideology. This invited
a ban on RSS and other organizations. Nehru enjoyed such overwhelming
support of the people that the Hindutva ideology could not get any significant
support of parliament. The Supreme Court of India has held that the basic
structure of the Constitution cannot be altered or tampered with through a
Constitutional amendment™ .In the United States, where the amendment of
the Constitution is very difficult, perhaps such a judicial check was not
required. Judicial decisions obtained finality because of the difficulty of
getting a Constitutional amendment passed. In India, where there was a
tradition of one party hegemony, the judicial check on the power of
amendment became necessary and obtained legitimacy. The emergency of
1975 reveled that such special majority could also be obtained in support
of the Constitutional amendments which subvert the spirit of the Constitution.
The Supreme Court felt that the basic structure of the Constitution had to
be saved from destruction by a temporary majority. In developing countries

®  Kesavananda Bharati v State of Kerala AIR 1973 SC 1461. See S. P.Sathe, Judicial
Activism: Ttranscending Borders and Enforcing limits, chapter 3 (OUP 2002)
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Judicial Activism and the Development of

Human Rights Jurisprudence*
Professor L.P. Massey

Before I begin I would like to make one comment. Afternoon
sessions for academic interactions are supposed to be highly unproductive.
After a good lunch everybody would like to have some kind of a nap. So
therefore, if you feel like having a nap go ahead and sleep but the rule is
you will not snore. Why? Because then you will be waking up the person
who is sleeping next to you. ' :

Mr, Sathe, the Chairman of today’s session, Principal Joshi, members
of the Indian Law Society who are present here, faculty members of ILS,
Professor Baxi, other guests present and my dear students.

I am really delighted and consider it a matter of honor that today
I am associated with the ‘Professor Sathe’s memorial event’. Me and Prof
Sathe worked in the same field: Administrative law, and the image that I
always carry of him is of an excellent teacher, excellent researcher and
above all an excellent human being. Tt was easy o communicate with him.
He was the one person I saw who was never lost in the abstraction of
the title of his office or research.

It is said that if a person wants to $ecure his position in to the
pages of history. then he must do either of the two things. One he must
write something worth reading or he must do something worth writing. On
both this criteria I think Professor Sathe has secured his position in the
pages of history. I have no doubt that his footprints and directions will
always inspire the generations of teachers and students to achieve excellence
because lives of all great persons teach only one thing, that we have to
make our lives sublime. I am really grateful to the law college for giving
me the opportunity where I can pay my personal tributes to a person like
Professor Sathe; a jurist in his own right. :

Now I would like to share my views with you. After hearing both
the presenters my task has become very easy. I would like to share my
views on.the subject “Judicial Activism and the growth of normative
human jurisprudence”. Why I selected this subject? I think it is a subject,
which has now come in very high social visibility area and has generated
a hyper sensitive debate. The proponents and opponents of judicial activism
have taken extreme positions. Those who support judicial activism are
branded as undemocratic and those who oppose as autocratic.

*¥ This presentation was made al the conference on “Discussions on Current Constitutional
Issues” organised during the ‘Remenbering S.P. Sathe’ event held on Professor Sathe’s first

death anniversary. ipmassey@yahoo.gom
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is the function of the executive.” The court asked, “If you are not doing
your function properly what can we do?” Reaction from the Court was
also very sharp. As reported in the newspapers, the Chief Justice remarked
that, he had never heard such blasphemous remarks in his whole life. It
was the tension that led to the Chief Justice, on the eve of his retirement
to say in a press conference, that tension between the judiciary and other
organs of the government is better than the cozy relationship. I am sure,
he was very right, especially within the area of human right jurisprudence.
Had there been a cozy relationship between the two the danger was that
we could have lost even democracy and if we lose democracy believe it
or not it will carry in its deluge all the fine values of life, which we so
dearly cherish. So therefore, I do not mind tension between the two but I
only hope that the tension, of which the Chief Justice was talking, would

not grown in to a crisis situation.

What is judicial activism? In a democratic society judiciary can have
two role perceptions. One, it can have reactive or proscriptive role. In this
role perception the judiciary considers itself a demolition squad. In foreign
countries you have demolition companies and-you have construction
companies. In this role perception, court considers itself a demolition squad.
The purpose of judicial review is to declare void what is. against the law
and the Constitution and in this kind of role perception, the Judge considers
himself a mechanic and not an engineer. His tool of interpretation is literal.
He will read the law, would literally interpret it and will apply that law.
He considers himself a mouthpiece of law and considers litigation as a battle
and not a disease to be cured and therefore, acts only as an umpire He
is not concerned with the substantive justice. What happens thereafter if
he is not concerned? He is simply concerned about justice according to
law. This image of this role perception of judiciary is symbolized in the
image of the Goddess of Justice we have now; Greek dike holding a balance
in one hand and scarf tied around the eyes. Today, Goddess of Justice is
not blind the scarf is removed. Judiciary is looking right into the eyes of
the people who are before them for the protection of their rights especially
the people who are socially and economically disadvantaged.

The second role perception in a democratic society the court can
have is a prodctive or prescriptive role. Here the court considers itself not
only a demolition squad but also a construction squad. It will demolish the
house and will construct also. Judge does not consider himself a mason.
He considers himself as an architect and that the tool of interpretation is
not literal but liberal and therefore, he creatively. interprets the law to make
the law meaningful for the needs and the aspirations of the people. He
tries to bring the law nearer to the lifeline of the people which they daily
live. For example recently about three or four days ago Justice Thakker
gave a judgment that an unborn child who dies in a motor accident because
the mother dies, is a passenger in the car and therefore, entitled to
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activist role? My answer is no. Constitution did not see any activist role
of the judiciary. It was for this reason that when Article 21 was being
drafted there were two fundamental values, which were competing for
recognition, the value of security of the state and the value of liberty of
the people. The drafters of the constitution cast their vote in favor of
security and not liberty of the people. That is why under Article 21 after
a great debate the Constituent Assembly did not agree to the “Due process
clause” but simply laid down that the rights and liberties of the people can
be curtailed by ‘procedure laid down by law’.

So an activist role was not given by the Constitution. The activist
role, which the judiciary is performing in my opinion, has been snatched
by the judiciary, like the American Supreme Court. Constitution has not
given any power of judicial review to the American Supreme Court. The
Judiciary has snatched the power. In the same manner, this activist role of
the judiciary within the area of human rights is a judicial innovation, in order
to discharge its role as the guardian of human rights of the people, which
is a constitutional expectation.

You already know that within the area of human rights of the court
started on a very passive note; positivist philosophy. In Gopalan’ the Court
held that personal liberty simply means absence from arbitrary arrest, noting
more, It further said that the ‘procedure established by law’ means any
procedure laid down by the law. The court did not brush aside the idea
when the lawyer referred that if the Parliament lays down a procedure
that like the cook of Bishop of Worchester all the criminals should be boiled
to death, will it be a valid procedure? The impression from the court was
that it would be a valid procedure laid down by law. However soon the
court realized the mistake and after a brief lapse during emergency which,
I may not call lapse, because perhaps in the context it was necessary to
save the institution, judicial review started picking up in the post emergency
era. Today it has not only become aggressive but has become hyper
aggressive. The court is now challenging the government and the legislature
in the face where the protection of human rights is concerned. How the
court has been able to muster this kind of courage? Now the court has
created a fence around itself, which is impregnable, and the Court has
secured itself from outside. Parliament cannot reach the court. I see the
doctrine of basic structure in this manner. By laying down the basic structure
theory, whether rightly or wrongly, the court was trying to secure the
institutional identity. There was a fear that constitution may be amended
and the court may be harmed. After the second judges case when the
court took in to its own hand, the appointments of judges, which many
people criticized, the court was securing itself, against “court packaging”
to protect its institutional integrity. There was still one source of insecurity

* AKX Gopalan v State of Madras AIR 1950 8C 27
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become hollow. The second Bill of Right contains rights like free press

right to know, right to information, right to privacy,

right to education and health,
S0 many and you can go on. The courts have

right to clean environment,

, right to development, tight to livelihood and

enlarged the scope of rights,

L. Chandra Kum ; ;
Supra note 3 Urion of India (1997) 3 sCC 261
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Thirdly, the court has again through judicial activism increased the
breadth of human rights by collapsing the compartmentalization between the
civil and political rights on the one hand and social, economic and cultural
rights on the other. The boundaries have been collapsed and many rights
which were only ‘directives’ have been given the constitutional status. In
the same manner the court has now expanded the protection of the human
rights by importing the ‘due process’ to bring in procedural fairness within
the area of personal liberty.

The next fundamental to my mind, which is very important, is
‘Justice’. After more than five decades of India’s independence, majority
of its people are not in a position to reach the court and claim. justice.
The rights of those persons, who were suffering from socio-economic
handicap, were suffering from atrophy and waste. To them ‘justice’ was
nothing but merely an illusion. The court wanted to give them the access
and for this they developed an innovative tool, ‘Social Action Litigation’.
A social program was to be executed though this strategy and through this
strategy, justice could be reached to the unreached.

Unfortunately today PIL has been converted in to MIL (Middle
Class Interest Litigation). The whole strategy has been highjacked by the
middle classes in order to protect their interest and entitlement and my
opposition is that the court has very easily allowed it to be so used and
therefore, there is need that we must refer this strategy to its original
purpose. The court has also increased its capabilities like providing
compensation in writ proceedings, ordering investigations, giving directions.
Not only giving directions, the important thing is that court has developed
a system of monitoring and supervising the implementations of its directions.
To do this, the court has developed, a remedy, what is known as ‘continuous
mandamus’ so that they can supervise whether the government is following

the directions or not.

Lastly the court has developed norms for enforcing the constitutional
morality, purity of political process and good governance. Many people ask
that what the relevance of these norms is so far as human rights are
concerned. My answer is they are the basic structures of the protection
of human rights. They make the society a ‘rule of law society” and unless
the society is ‘rule of law society’ human rights cannot be protected.

How one can evaluate the contribution of the Supreme Court so
far. Many would say that it is a marvelous normative human rights
structure, but the court has not been able to destroy the societal structures
behind which the violations take place and therefore, on the ground reality

remain the same.

I would like to say that we cannot judge the performance of the
court in terms of what it has achieved or what it has not achieved. It’s &




Basic Structare of the Constitution-
The Noble fiction of the Supreme Court*
Advocate T.R. Andhyarujina

Professor Upendra Baxi, Chief Justice Y.V, Chandrachud Principal
Vaijayanti Joshi, Mrs. Jaya Sagade and dear students of this famous
institution,

I have long wanted to speak in an atmosphere where I could
unburden myself on the subject of basic structure of the Constitution.
Before young fresh minds in an academic atmosphere like this 1 feel a
sense of enlargement where I can speak something which I have wanted
to speak for many many years. But first of all T have to say how happy
I am to speak in memory of Professor S.P. Sathe. I consider him to be
one of the finest academicians this country has produced.

Professor Sathe said in his book that whatever the method by
which this doctrine of basic structure was evolved it was a political judgment
and has to be exercised with great care and statesmanship and never to
be trivialized or as Professor Baxi would say brutalised in the way in
which it is happening today. Professor Baxi incidentally is one person
whom I greatly respect. His ‘writings throw a fresh air upon the stereotyped
commentaries that we get. He is a bit caustic at times but in his methods
he brings out the essential truth, the fallacies of dogmas which we are
propounding today.

And I am also very happy that we have Chief Justice Chandrachud
in our midst . More than anybody else he is the person who could throw
the greatest light upon the development of the basic structure of doctrine.
He has been its builder in the various ways. In the Keshavanand Bharati
case he did not subscribe to it, alter in he subscribed to it as he was
‘bound to and he was a party in_the attempt to review Keshavanand
Bharati’s case by Chief Justice Ray, he was then the author or judgment
in the Minerva Mills and Waman Rao’s case. He has the best insight
because he was the first critical dissenter in Keshavanand Bharati case
of this doctrine. Despite his dissenting view with the traditional discipline
expected of him he accepted the Keshavanand Bharati doctrine of basic
structure in later cases and there afterward built it further. I feel a sense
of gratification that he is here but I must confess at the same time a sense
of discomfort because I do not agree with much of what he said post
Keshavanand Bharati’s case.

*  This presentation was made at the conference on “Discussions on Current Constitutional
Issues” organised during the ‘Remenbering S.P. Sathe’ event held on Profgssor Sathe’s

first death anniversary. tandev2008@gmail.com
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author has described the atmosphere of the Court as “poisonous”, A judge
on the bench later spoke about the “unusual happenings” in the case.
Constraints of space prevent an enumeration here of the several “unusual
happenings” in the course of the case. If related in detail, it makes one
doubt if the decision in the case was truly a judicial one expected from
judges with detachment from the result of the controversy before then.

On 24" April, 1973 the eleven separate judgments were delivered
by nine judges- they collectively ran into over thousand printed pages. Six
judges, Chief Justice S.M. Sikri and Justices Shelat, Hegde, Jaganmohan
Reddy, Grover and Mukherjee were of the opinion t Parliament’s power
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S n
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have to maintajn that fiction,
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ity four years ago, on 244 Apr 973, thi . including those in Fundamental Rights. Six other judges Justices A.N.
' ; » thirteen Judges of the Ray, Palekar, Mathews, Dwivedi, Beg and Chandrachud were of the opinion
that there were no limitations on Parliament’s power to amend the
Constituijon at all. But one judge, Justice H. R. Khanna took neither
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side . He held that Parliament had the full power of amending the
Constitution but because it had the power only “to amend”, it must leave
“the basic structurc or framework of the Constitution” intact. It was a
hopelessly divided verdict after all the labour and contest of five months.
No majority, no minority, nobody could say what was the verdict.

How was it then said that the Court by a majority held that
Parliament had no power to amend the basic structure of the Constitution?
Thereby hangs a tale not generally known. Immediately after the eleven
judges finished reading their judgments, CJ Sikri, in whose opinion
Parliament’s power was limited by inherent and implied limitations, passed
on a hastily prepared paper called a “View of the Majority” for signatures
of the thirteen judges on the bench. One of the conclusions in the “View
of the Majority” was “Parliament did not have the power to amend the
basic structure or framework of the Constitution”. This was lifted from
one of the conclusions in the judgment of Justice H. R. Khanna. Nine
judges signed the statement in Court; four others visibly refused to sign it.

This conclusion could not have been the view of the majority by
any reading of the eleven judgments. It was only the view of one judge-
Justice H.R. Khanna. Some judges had even no time to read all the eleven
judgments as they were prepared under great constraints of time due to
the retirement of the Chief Justice the next day.  Justice Chandrachud
confessed he had hurriedly a chance to read only four draft judgments of
his colleagues. No conference was called of all judges for finding out the
majority view. Only one conference was called by the Chief Justice which
excluded those judges who were of the opinion that there were no limitations
on the amending powers. Nor was the conclusion debated in Court as it
ought to have been. The action the Chief Justice has been described by
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the statement signed by nine judges had no legal effect at all and could
not be regarded as the law declared by the Supreme Court. He said the
so called majority view was an unusual exercise which could not have
been done by judges who had ceased to have any function after delivering
their judgments and who had no time to read the judgments. However
Justice Bhagwati relieved himself from deciding what he called was “a
troublesome question” by saying that Indira Gandhi’s case had accepted
the majority view that Parliament’s power of amendment was limited. Of
course, this was not correct as that case was decided on the assumption
that it was not necessary to challenge the majority view.

So a single judge’s opinion- Justice Khanna’s of a limitation of
the basic structure on Parliament’s power has passed off as the law. But
Justice Khanna was responsible for another vital dimension of the basic
structure two years after the case was decided. In the Kesavananda case,
he did not say that fundamental rights were part of the basic structure of
the Constitution, though six other judges said that and though the case was
entirely about the validity of amending Fundamental Rights by the challenged
Constitutional amendments. Three of Justice Khanna’s brother judges in the
Kesavananda case were clearly of the opinion that Justice Khanna had
not held that fundamental rights were part of the basic structure in the

Kesavananda Bharati case.

But in Indira Gandhi’s election case two years later, Justice
Khanna “clarified” his judgment in the Kesavananda case. He now said
that he had given clear indications in his judgment that fiundamental rights
were part of the basic structure. By so clarifying his judgment, Justice
Khanna did not realize that this clarification rendered his judgment in the
Kesavananda case hopelessly self-contradictory, as he had held
unconditionally valid two constitutional amendments which nullified vital
fundamental rights. With that dubious exercise, Justice Khanna’s
“clarification” is now a vital part of the basic structure. Fundamental rights
are now immune to an amendment if it violates the basic structure of the

Constitution.

In the latest judgment of nine judges of the Court delivered on 11*
January 2007 on the Ninth Schedule to the Constitution, the basic structure
limitation has been stated to be “ an axiom of our Constitutional Law”.
An axiom means a self-evident truth. So be it. Whatever its origins, the
basic structure theory plays a useful part in our constitutional jurisprudence.
Parliament does not and should not have an unlimited power to amend the
Constitution. However in the glorification of the basic structure theory it is
important to bear in mind its infirm roots and how predilections and
prejudices of judges, chance and accidental circumstances have played a
greater part in it, rather than any logic or conscious formulation of it.
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The Ninth Schedule of the Constitution and the
Judicial Review*
Advocate Milind Sathe

Dr. Massey, Principal Joshi, the Memb
College, Professor Baxi and my Stu’ dent ﬁ‘i:rrlrcllsers of Faculty of ILS Law
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interpretation of the Constitution. The recent Judgment? of Nine Judge
Bench reasserts this position.

Apart from this Nine Judge Bench Judgment being relatively brief
and a welcome unanimous Judgment, it has far reaching consequences in
delineating respective spheres of functioning between Judiciary and
Legislature. That is the importance of Judgment in Coelhos’ case and
hence the relevance of the topic of Ninth Schedule of the Constitution and

Judicial Review.

Rule of law. is the essence of any modern democratic society. The .
importance of rule of law is not required to be over-emphasized.
Maintenance of rule of law is essential for preventing the society from
turning into an anarchy and being subjected to a tyrant raler or a despotic
monarch. It would be unimaginable state of affairs to live in today’s world
in a society where there is no rule of law. Several daily routine things which
we take for granted like traffic and transport discipline, supplies of essential
commodities, supply of power, law and order and functioning civil
administration will not be in existence in a society where there is no rule
of law. Life without these basic things is unimaginable in today’s context.

The rule of law presupposes that the State is constituted in three
distinct organs i.e. Executive, Legislature and Judiciary with their roles
distinctly defined. One of the important facets of the separation of power
in this set-up of governance is the power of judicial review and
independence of judiciary. It is this power which gives the teeth to-the
maintenance of rule of law as it ensures the separation of power.

Judicial review has been recognized, as the basic feature of the
Constitution. The importance of rule of law and the judicial review need
not be overstated. In fact as a child, most of us would have read a book
called Alice in Wonderland. There was a cat called Fury. The cat proclaims
the rat guilty and death sentence. The rat questions as to who had found
him guilty! The cat relies : I prosecute you. I am the jury, I am the judge,
I find you guilty and I will eat you. If we have no judiciary, if we have
no .separation of power, this is what the rule of law would turn into. It
would not be the rule of Constitution; it would be the rule of men or
women who govern us; a tyrannic and a despotic rule. That is not what
the Constitution has provided for. That is not what we the People have
adopted this Constitution for. And who is to maintain this? It is only the
judiciary by virtue of judicial review.

Alexander Hamilton in Federalist 78 remarks® on the importance
of the independence of the Judiciary to preserve the separation of powers
and the rights of the people : '

2 I R Coelho v Union of India (2007) 2 SCC 1
3 Quoted by the Supreme Court in I R. Coelho v Union of India (2007) 2 5CC 1
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“The complete independence of the courts of justice is
peculiarly essential in a limited Constitution. By a limited Constitution,
I understand one which contains certain specified exceptions to the

legislative authority; such, for instance, that it shall pass no bills of
attainder, no ex post facto laws, and the like. Limitations of this kind

can be preserved in practice in no other way than through the medium
of courts of justice, whose duty it must be to declare all acts contrary
to the manifest tenor of the Constitution void. Without this, all the
reservations of particular rights or privileges would amount to
nothing.”

Montesquien finds tyranny pervades when there is no separation
of powers:

“There would be an -end of everything, were the same man or
same body, whether of the nobles or of the people, to exercise those
three powers, that of enacting laws, that of executing the public
resolutions, and of typing the causes of individuals.”

The Supreme Court of India has held separation of powers as one
of the Basic features of the Constitution.*

Even before the doctrine of Basic Structure was propounded the
importance of separation of powers was illustrated by the Supreme Court
in Re — Special Reference No. 1 of 1964.5 (Legislative Privileges Case)

Ninth Schedule of the Constitution and Article 31B, in which the
genesis of Ninth Schedule lies, assumes great significance in this
-background. The important aspect therefore is whether post Kesavananda
Bharati, any use of Article 31B per-se damages and destroys the basic
feature of the Constitution i.e. judicial review is the key question.

Article 31B was introduced by the Constitution 1* Amendment Act,
1951 with a Ninth Schedule containing items 1 to 13. These thirteen laws
were all relating to land reforms and some of them were pre-constitutional
existing laws which would have been rendered void by virtue of Article
13 (1) and Doctrine of Eclipse. The Constitution (First Amendment) Act
introduced Article 31B along with Article 31A. The statement of objects
and reasons for the first amendment stated thus -

“During the first 15 months of the working of the Constitution
certain difficulties have been brought to light by judicial decisions and
pronouncements especially in regard to the chapter on fundamental
rights. ............... Another Article in regard to which an unanticipated
difficulties have arisen is Article 31. The validity of agrarian reform

4

His Holiness Kesavananda Bharati Sripadgalvaru v. State of Kerala & Anr., (1973) 4
SCC 225,
¥ (1965) 1 SCR 413.
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. j i ite of the
asures by State Legislature in the last three years, in spi
Zl:avisions gf clauses 4 and 6 of Article 31 formed the subject matter

of dilatory litigation as a result of which the implementation of tkej;
important measures affecting large number of people, has been he

up.

Jawaharlal Nehru had assured the Parliament while speaking on the
First Amendment that there was no desire to z_:ldd to the 13 items wh%ch
were being incorporated in the Ninth Schedule simultaneously with the First
Amendment and that it was intended that the Scpedule s}'10\_11d_ not
incorporate laws of any other description than those whu-:h fell within items
1 to 13. Even the small list of 13 items was described by the Prime
Minister as a long schedule.®

Despite the description of Ninth Schedule with 13 items as long

igi i - tly on 10 more
hedule, provisions of Article 31B have been used subsequent y -
f)(z;casionspand several Acts and Regulations were added in the Ninth

Schedule as follows :

Amendment “Acts / Provisions Added

1* Amendment (1951) 1 - 13
4% Amendment (1955) 14 - 20
17% Amendment (1964) 21 - 64
29" Amendment (1971) 65 — 66
34% Amendment (1974) 67 — 86
39t Amendment (1975) 87 124
40" Amendment (1976) 125 — 188
47" Amendment (1984) 189 — 202
660 Amendment (1990) 203 257
76" Amendment (1994) 257A

78" Amendment (1995) 258 - 284

ior to
Of the above amendments upto 29" Ameqdment were prior
Keshavanand Bharati’s decision. The issue of damagmg the l_)asw structure
of Judicial Review per se by insertion of laws in the Ninth Schedule
therefore arises in respect of 34 Amendment onwards.

The Constitution First Amendment was challenged in Shankari
Prasad v. Union of India’. The Supreme Court held that :

(i) That the First Amendment was not ultra vires or unconstitutional.
(i) Article 13(2) does not affect-amendments made under Article 368.

(i) Articles 31A and 31B do not in terms make any change in Articles
226 or 136 so as to attract proviso to Article 368.

Quoted by the Supreme Court in Waman Rao v Union of India, (1981) 2 SCC 362 at

3%6
7 (1950) 2 SCR 3%
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By Constitution Fourth Amendment Act, 1955 items 14 to 20 were
added to the Ninth Scheg

ule of which two WEre unconnected with land
reforms,

The Constitution Seventeenth Amendment Act
21 to 64 in the Ninth Schedule, Except jtem 38 Kerala Lands Act and
item 45 Madras Public Trust Act, rest related to land reforms.

The Seventeenth Amendment Act wag challenged in Sajjan Singh
v State of Rajasthan®. The Supreme Co

urt upheld the Amendment as:
(U Assisting State Legislatures to give effect to economic policy of a
party in power to bring about

much needed agrarian reform.
(i) No need for ratification since

over which the High Court po
was incidental,

, 1964 added items

wers prescribed by Article 226 operate

(i} Parliament may consider whether it would be expedient to include
provision of Part III in the proviso to Article 368"
In view of doubts ex

pressed in Sajjan Singh’s case by two Judges,
a Bench of 11 Judges was constitute

d in the case of Golaknath v. Staze
of Rajasthan®, The Supreme Court held -

(@) Shankari Prasad and Sajjan Singh are reversed.

(i) Amendment to Constitution is a law within the meaning of Article
13.

(i) Whether Amendment affect
proviso to Article 368 is not required to be decided.

(iv) From 27.2.1967 Parliament has no power to amend Part I11. (so

as to abridge or make inroad op existing fundamenta] rights)

The First, Fourth and Seventeenth Amendments were held valid for
reason of acquiescence and earlier decisions.

Despite the judgment in G,
Twenty Fourth, Twenty Fifth, Twent
Acts, The challenge to these Amen,
by Bench of 13 Judges in the ¢
v. State of Kerala,® The Court

ing fundamenta) right is covered by

olakrath, the Parliament passed the
y Sixth and Twenty Ninth Amendment
dments was decided by Supreme Court
ase of His Holiness Kesavananda Bharqsi
by majority of 7 : 6 held :

(1) Golaknath’s case is overruled.

(i) Article 368 does not enable Parliament to alter the basic structure
or framework of the Constitution.

(i) 24% Amendment Act (Constituent Power) was valid.

(1965) 1 SCR 933
(1967 2 SCR 762,
“(1973) 4 scc 225
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icle 31) was valid.
(iv) 25" Amendment Act (Re-amendment to Article 31)

i i f Article 31C “and

i icle 31C is valid. Second‘ pz?rt of Artic t

) Fll’Sfr gvaﬂcgigg;l;;g a declaration that.zt is SJor gngngrfﬁ;enctthz

o ha olicy shall be called in question in anyhco” on the
ggunfi that it does not give effect to such policy

invalid. |

ing i f Kerala Land
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uﬁcghditional upholding of the Twenty Ninth Amendmen

" . - » . Gan dhi
e o s Allbed Tigh Court on the ground. of
ide b aba _
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230?1%1 against the Allahabad High Court decision.

H 39th
During the pendency of this Appcal 0£3I;I9t§. SGual‘)ng};;ses 4
dment Act, 1975 was passed inserting Article 4 ouster of judicial
Aen essl ’dealt with a legislative J“dgtm - 124 to the Ninth
e e?’kl; 39yth Amendment Act also added items 87 to 4 reforms. A
rev1eW-l eaﬁ of which were unconne(_:ted with t1_1e: 1521 o M
S}g;?ggg: ?(1, tgis Amendment was made in the pending App
c
Indira Gandhi. ) . L 11
Supreme Court in the case of Indira Gandhi v Raj Narain,
struck down clauses 4 and 5 of Article 329A.

During the emergency i.e. (from 26“‘_ June, 19'7’5d %g:h1;9£3
i y d suspended by virtue of Article _358 an ool
A e s Stoodcd bp virtue of Article 359. During emergency 1"alllre e
- wfire4?)1"1181:frlrllendmznt Act, 1976 adding itr::.ms 125 tcaf 1885 to
}S).?:;Seedule most of which were uncomnected with land reforms.

i t
427 Amendment Act, 1976 was Féss‘i;l addl_ilég1 :tliaﬁlgse:: 121335 Sfo(;
i larging Article 31C. From r
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‘ larging Article 31C. an
42 Amendment Act en . : ot
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Madras Advocate General V.K.T. Chari. Granville Austin describes this

letter thus :

“Thus the genie of the Ninth Schedule emerged from the bottle,
for the schedule, a risky device in any event would come to be used
for other than land reform legislation.” '

There are critics of the doctrine of basic structure that it is vague
and it has been trivialized and there is routinization of the basic structure
doctrine. In several decisions of the Supreme Court while upholding the
validity of the law or considering the challenge even to certain executive
actions the Supreme Court has used the doctrine of basic structure. In
Kanugo's case!” the doctrine of basic structure was used to uphold the
validity of Arbitration (Orissa Second Amendment) Act 1991. In Bommai s
case'® the issue of imposition of presidents rule under Article of 352 of
the Constitution of India was considered and the basic structure doctrine
was discussed. In Faroogui’s® case dealing with the acquisition of lands
at Ram Jalma Bhumi Babri Masjid, Secularism has been held to be the
basic structure of the Constitution and the ordinary legislation was upheld.

An ordinary legislation as distingnished from a constitutional
amendment can be questioned under our constitutional setup on three

grounds :
(a) Violation of Part III (Article 13).

(b) Legislative Competence (Article 245). That is law is made by that
legislature which had no legislative competence to do so.

(c) Aay violation of any other specific provision of the Constitution like

Article 301 or 286.

There is no question of an ordinary legislation being challenged on
the ground that it violates basic structure of the Constitution. If it violates
any of the aforesaid thtee aspects then law would be struck down but pot
with reference to basic structure. After Kesavananda Bharati’s case only
constitutional amendments can be challenged on the ground of violation of

basic structure.
However after Waman Rao's decision for judging the validity of
laws and regulations included in the Ninth Schedule this issue arose. Waman
Rao held that a constitutional amendment inserting laws in the Ninth
Schedule under Article 31B is open for challenge on the ground of damaging

the basic structure.

7 ¢ € Kanugo v. State of Orissa (1995) 5. SCC 96
8§ R Bommai v. Union of India (1994) 3 SCC 1
Y A Ismail Faroogui v. Union of India AIR (1995) SC 605
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been mo occasion to reverse Golak Nath. The entire debate in
Kesavananda Bharati whether fundamental rights constitute basic structure
or not was revolved around the right to property. This has been clarified
by Justice Khanna in Indira Gandhi’s case. Therefore except the right to
property all other rights in fundamental rights chapter would be part of basic
structure. Infact the Coelho’s decision almost confirms this that all other
fundamental rights except right to property which is no more of the
fundamental rights are part of the basic structure and therefore to that
extent now as far as Article 31B and Ninth Scheduled is concerned Golak

Nath is probably the correct law.

The Gudalur Janman Estate Act, 1969 vesting forest lands in
Janman Estate in State of Tamil Nadu was struck down by Supreme
Court in the case of Balmadies Plantations Limited v. State of Tamil
Nadu. Section 2(c) of West Bengal Land Holding Review Act was
struck down by Calcutta High Court. These Acts were put in the Ninth
Schedule by 34* Amendment Act, 1974. This Amendment was
challenged and the Constitution Bench made a reference in the case
of ILR. Coelho v State of Tamil Nadu,” to 9 Judges Bench in the

following words :

“The judgment in Waman Rao needs to be considered by a larger
Bench so that the apparent inconsistencies therein are reconciled and it 1s
made clear whether an Act or a Regulation, or a part of which, is or has
been found by this Court to be violative of one or more of the fundamental
rights conferred by Article 14, 19 and 31 can be included in the Ninth
Schedule or whether it is only a constitutional amendment amending the
Ninth Schedule that damages or destroys the basic structure of the
Constitution that can be struck down.”

" This reference has been decided by a unanimous judgment by a
Bench-of Nine Judges by decision dated 11* January, 2007 in the case of

LR. Coelho v State of Tamil Nadu®

The question framed by Nine Judge Bench was “Whether on and
after 24% April, 1973 when basic structure docirine was propounded
it is permissible for the Parliament under Article 31B to immunize
legislations from fundamental rights by inserting them into the Ninth
Schedule and if so what is the effect on the power of judicial review
of the Court.” The Court has concluded that constitutional validity of the
Ninth Schedule laws on the touchstone of basic structure doctrine can be
adjudged by applying the direct impact and effect test i.e. rights test which
means the form of an amendment is not the relevant factor, but the

consequence thereof would be determinative factor.

2 (1999) 7 SCC 580
2 (2007) 2 SCC 1
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shall be a matter of Constitutional adjudication by examining the
nature and extent of infraction of a Fundamental Right by a statute,
sought to be Constitutionally protected, and on the touchstone of
the basic structure doctrine as reflected in Article 21 read with
Article 14 and Article 19 by application of the “rights test” and
the “essence of the right” test taking the synoptic view of the
Articles in Part III as held in Indira Gandhi’s case. Applying the
above tests to the Ninth Schedule laws, if the infraction affects
the basic structure than such a law (s) will not get the protection
of the Ninth Schedule.

(v) If the validity of any Ninth Schedule law has already been upheld
by this Court, it would not be open to challenge such law again
on the principles declared by this judgment. However, if a law held
to be violative of any rights in Part III is subsequently incorporated
in the Ninth Schedule after 24® April, 1973, such violation /
infraction shall be open to challenge on the ground that it destroys
or damages the basic structure as indicated in Article 21read with
Article 14, Article 19 and the principles underlying thereunder.

(v Action taken and transactions finalized as a result of the impugned
Acts shall not be open to challenge.”

The Supreme Court has consistently held that judicial review is one
of the basic structure of the Constitution and any constitutional amendment
or law which damages, destroys or takes away the judicial review would
be invalid.

() Indira Gandhi v. Raj Narain®.
39t Amendment Act, Article 329A, Clauses 4 and 5 struck down.

(ii) Minerva Mills v. Union of India.

(2) Amendment of Article 368, Clauses 4 and 5 unanimously struck
down taking away judicial review,

(b) Enlargement of Article 31C struck down as it impairs the judicial
review in respect of unspecified laws stated to be related to Part
IV of the Constitution.

(i) In Kikotto Hollohon v. Zachilhu,”® where the Constitution Bench
held that even if there be verbal change in Article 226 or 136, a
clause in constitutional amendment excluding judicial review directly
and substantially affect the jurisdiction of the High Court under
Article 226 of the Constitution and of the Supreme Court under
Article 136 and therefore attracts proviso to Article 368.

2 (1975) Suppl. SCC L
* (1980} 3 SCC 625,
5 (1992) Suppl. 2 SCC 651.
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The Basic Structure Doctrine and a New
Constitutional Interpretation — Moving Beyond

the Confines of the Existing Debate
Preeti Mohan*

Introduction

A full bench of the Supreme Court in Kesavananda Bharti
Sripadagalvaru v State of Kerala' crafted what was named the “basic
structure doctrine” to identify the basic framework and structure of the

Indian Constitution.

The judges essentially regarded the basic structure doctrine as an
implied limitation upon the power of the Parliament to amend the constitution.
The doctrine has however, since Kesavananda, been often used to review
the legality of legislative and executive actions, in most cases as a matter
of course without much enquiry or reasoning. One of such cases, decided
by a nine-judge bench of the Supreme Court is S.R. Bommai v Union of

India®.
While the decision in Kesavananda is most popularly seen as a

product of the times in which it came and is justified for this reason, there
has been very little enquiry as to where in the scheme of constitutional

interpretation it fits.

The author seeks to endorse a point of view, which perceives the
decision in Kesavananda as a shift in the process of interpretation from
one relying on words and framer’s intent to one based on structure and
principles. According to the author, it is a lack of recognition of this shift
that is preventing the evolution of a coherent framework for a new process

of constitutional interpretation.

The author also argues that, the courts in India have over the last
5 decades moved away from framer’s intent in interpreting the Constitution.
These have sometimes been styled as creative interpretations of provisions
and on other occasions like Kesavananda, a more emphasized departure
from provisions. In either case, original intent having been rejected to
different degrees, other benchmarks of interpretation become necessary.

There is also a possibility of legislative and “executive action
er was presented), This paper wes presented
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six proclamations on their merits.

In reviewing the merits of the proclamations, the Court, quite
absurdly and without much by way of support in the form of reasoning,
pronounced that a violation of the basic structure doctrine could be grounds
for the issue of a proclamation under Article 356. In the three specific
cases of Rajasthan, Himachal Pradesh & Madhya Pradesh, secularism was
identified as the basic feature that had been violated.

Now how could the judiciary justify the replacement of the well-
recognized test of breakdown of constitutional machinery with the violation
of the basic structure? Does every violation of a basic feature of the
Constitution even if it does not cause a breakdown in constitutional
machinery, warrant a proclamation under Article 3567 The resort to the
principle of secularism and the basic structure doctrine, even in the face
of express provisions in the Constitution specifying the obligations of a
secular state, was not justified by the Court. Further, the Court which
enthusiastically went ahead and declared the violation of secularism as a
test did not bother with defining the properties of the principle of secularism®.
It in effect created a wide range of potential situations where the power
under Article 356 can be invoked, countering the prospect of such use

however, by arming itself better.

Now the first and perhaps most obvious argument against the
decision will be that any action apart from one made in the exercise of
the amending power cannot be made subject to the basic structure doctrine.

Considering some of these arguments: ,

{1) Firstly, there is an argument that constituted power is different from
constituent power, the basic structure doctrine being applicable only
to the latter’. The legal basis for this distinction is for some reason
not obvious. First of all, in relation to legislative power ie. it is not
clear why the framers of the constitution should vest two different
classes of powers in the same body i.e. the Parliament,
distinguishable only. in terms of the procedure employed to exercise
them. The term constituent power as applied to amendments
indicates that the power to make amendments is on the same plane
as the power in the exercise of which the Constitution was made.
If so, any exercise of the amending power is necessarily not
subservient to the Constitution. Indicating that a norm superior to
the constitution can emanate from within the Constitution itself.

Gary Jeffrey Jacobsohn, “dn Unconstitutional Constitution? A Comparative Perspective”,

International Journal of Constitutional Law, at page 16.

A majority of the thirteen judges in Kesavananda held the basic structure doctrine to
be an implied limitation on the amending power of Parliament. The Court drew a
distinction between the amending power or constituent power and constituted power. At

Para 1424 of the judgment.
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There was nothing in the framers intent to indicate that such a
concept was implicit in the words of Article.368, even though Justice
Khanna, by a stretched interpretation tried to trace the doctrine back to
the framer’s intent while enacting Article 368,

~ The basic structure doctrine was in effect an identification of
essential unwritten principles to be found in the Constitution, a definitive

shift in constitutional interpretation.

It is the recognition of this shift that can take us forward in
understanding and evolving the constitution; and it is precisely the lack of
recognition of this shift both in popular and judicial perception that is holding
our constitutional process back in a state of inertia. It indicates how
uncomfortable we are with moving beyond original intent,

Something that escapes easy explanation. In a rapidly changing
democratic republic more than 5 decades old, should the evolution of the
Constitution always be referable to the wisdom of a few members of the
constituent assembly? The very same reluctance gripped the judges in
Kesavananda, who did not want to be seen as taking a leap forward in
the process of constitutional interpretation even as they did. This may
possibly be one of the reasons why the judges failed to elucidate clearly
the properties of the doctrine plaguing it with uncertainties even today.

It is interesting to note that the basic structure doctrine is seen as
an extra constitutional device introduced only in a particular set of
circumstances and to be withdrawn thereafter while the interpretations
placed upon Article 14 & Article 21 through Maneka Gandhi” and a host
of other cases are seen as perfectly constitutional and based on the text.
In these cases, the very due process requirement which was rejected after
deliberation by the constituent assembly was introduced by the judiciary,
titled as “reasonableness”, styled as a creative interpretation of the relevant

provisions.

This brings us back to the obsession with the text and original
intent. Assuming the framers in moments of timeless wisdom contemplated
every possible situation that may arise. Should judges with great difficulty,
assuming it is possible, attempt perfect snapshots of what transpired more
than 50 years back? Or are they better off working with a line of
development, at the tail end of which they find themselves using other

interpretative methods?’?

i Supra, note 9.

! Maneka Gandhi v. Union of India, AIR 1978 SC 597

12 See ° The Authority of the Framers of the Constitution: Can originalist interpretation be
Jjustified’, Larry G. Simon, California Law Review for a discussion on original intent -as

an interpretative method.
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Let us analyze this 5 little more. Why is that the basic structure
doctrine, perhaps one of the greatest contributions of the Indian Judiciary
to constitutionalism, the subject of much criticism? To g large extent, not
on principle, but on the fact that it has caused uncertainty by moving away

and evolved alternative principles of interpretation,

It is beyond the scope of this paper to actually formulate 5 theory
of constitutiona] interpretation, Byt can’t interpretative principles be identified
80 that judges can apply themselves to cases with greater consistency and
coherence’™? Do we reject the idea on the grounds that sych ap
interpretative Process is susceptible to being infused with subjective choices
of judges? Well, there is no Jjudicial practice that does not advert to
subjective valyes,

It is not Suggested that the text of the Constitution be rejected.
The author only seeks to submit that there are “hard cases” in which the
text of the constitution may be of bare uge, situations which cap be said
to have been within the framers’ contemplation only by some fiction, Often
enough, it is these “hard cases”, for ¢.8. Kesavananda that take the
process of constitutional evolution forward. The building of a framework
of coherence ang consistency, within which such hard cageg can be
resolved, needs our focus. If the Jjudges today are clearer aboyt where they

stand in the process of constitutional interpretation, there 15 reason to believe

" See Bruce Ackerman’s analysis of the legitimacy of the New Deal ransformation in the
United States in ‘We the People: Transformations’, Cambridge,

®  See David, A.J. Richards, “The Risks of Interpretation: Toleration and the Constitution”
Oxford University Pregg. '
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thus marking a paradigm shift from the provisions of the Government of
India act, 1935,

However, Article 356 was inserted with a well - deliberated caveat.
The Constituent Assembly expounded that the emergency provision would
be invoked with great discernment only in extreme situations and would
not be utilized as a ‘surgical operation for a mere cold or catarth.” In the
words of Dr. Ambedkar, “the first thing the President will do would be to
issue a mere warning to a province that has erred, that things were not
happening in the way in which they were intended to happen in the
Constitution....” The provision, thus, was not meant to be a ‘scribe awl’
in the hands of the Centre to engrave tombstones for State governments

according to its whims and fancies.

But exactly the opposite happened. The chronicles of political
history stand testimony to the rampant invocation of the emergency provision
by the Centre. The provision, which was envisaged to be dead letter, was
invoked at least a hundred times, proving to be a death letter for umpteen
number of state governments. Its most flagrant misuse was witnessed during
Indira Gandhi’s tenure (1966-77) as the Prime Minister of India, when it
was invoked on twenty-seven occasions, dampening the hopes and

assurances of our founding fathers.

The Bommai judgment concurring with the decision of the Supreme
Court in State of Rajasthan v Union of India® laid down that presidential
proclamations under Article 356 were not completely beyond judicial review
and were questionable on the ground of mala fides,® granted respite to many
state governments. But this was a half-baked relief, as the judgment failed
to define the scope, extent and width of judicial review and the Jjusticiability
of presidential proclamation was still contentious.

Basic Structure Doctrine

In April 1973, in the epoch - making decision of Kesavananda
Bharati v State of Kerald’, the Supreme Court by a paper — thin majority,
curtailed the plenary amendatory power of the Parliament by ruling that
the basic features of the Constitution are unalterable. The corollary: a subtle
accession of judicial supremacy concomitant with unwieldy power to thwart
constitutional amendments, marking a triumphant victory of the judiciary over

the Parliament.

Soli ] Sorabjee, “Decision of the Supreme Court in S.R. Bommai v Union of India: A
Critigue. (1994) 3 SCC (page 2)
5 (1977) 3 SCC 592

¢ Supra, fn. 5, at §
(1973) 4 SCC 225



1
46 ILS Law Review

Di t C | r‘g ic St f £ C, Hiuti 7 Cor it onal p',,i 10f !lgr
ieter 0' nrad, asic fucture ﬂf e onsiifution an 0 P ’
& Juslice, | A1 mtholog) > ed]tcd b}‘ Soli Sﬂlab_lee, [ Uni VEIs

(1975) 8CC Sy .
Py PP 1- (wherein it wag i :
legislation canmot pe tested on the bas'lf:tgtgr:::;l;y tlilr:.ld t)hat the validity of parliamentary
ory.

Law

9 al Law Publishing Co, pt. Lid.

h—___

2008] ILS Law Review 147

of India was inserted in the preamble by the Constitution (Forty — Second
Amendment) Act, 1976.® Though the concept of secularism was inherent
in the Constitution, there were no established judicially manageable standards
for determining a straight- jacket definition of the term. The Bommai
judgment, thus, has been catalytic in reinforcing that any policy of the State
government inconsonant with the ‘obscure basic structure doctrine’ would
be a valid ground for exercise of presidential power under Article 356.
Such conclusions can lead to a lot of impediments in India’s road map to
progress. For instance, the emergence of Special Economic Zones (duty
free enclaves with state-of-the-art infrastructure providing internationally
competitive and hassle free environment for exports)!! in India can very
well be a ground for invocation of Presidential power under Article 356.
As these zones, which are, deemed foreign territories are subject to
economic laws different from those of the country in which they are
situated. Moreover these enclaves enjoy a host of tax and business
incentives and are envisioned to include avant-garde infrastructure facilities,
better connectivity, residential / industrial and commercial complexes and
luxurious lifestyles. The net effect being: creation of a country within a
country, widening the gap between haves and the have — nots and increasing
regional disparity. All these factors completely erode ‘sovereignty’, ‘equality’,
‘democracy’, ‘federalism’ and many other features, which have been
categorized as ‘basic’, without justification.

The "indeterminate list of ‘basic features’ is so long and oft
extrapolated that many more instances can easily be carved out, justifying
exercise of central power under Article 356. - This befuddled state of affairs
is the consequence of the judicial passivity and unfounded, generalized
judicial perceptions. The Court has to learn to draw the line lest the great
institution will one day have to eat its own words.

S.P. Sathe, “Secularism and Judicial Activism™, Judicial Activism in India: Tfansgressing
Borders and Enforcing Limits [Oxford University Press, 2002}, 177
! *Special Economic Zones’, Nishith Desai and Associates, www. nishithdesai.com



The Ever Expanding Scope of
Basic Structure Doctrine

Gunjan Khare*

L. Introduction

The question of limiting the power of Parliament to amend the
Constitution has been a constant source of conflict between the Parliament
and Judiciary, It is uncertain as to when the controversy will come to an
end, since the policy makers of cach Parliament would like to implement
their promises and assurances they have given, without sometimes going
deep into the legal repercussions of such acts.

In order to keep a check on the power given to Parliament, the
Supreme Court in Kesavanandg Bharati v State of Kerala' created g
fiction known as the basic structure of the Constitution. As is evident, this
doctrine was brought forth to ensure that Parliament remains subservient
to the Constitution. The doctrine is largely based on Judicial perceptions and
majorities._ Kesavananda was itself decided by a majority of one.

In Kesavananda, the Twenty Fourth, Twenty Fifth and Twenty
Ninth amendments to the Constitution were challenged. Here, the Court

laid down that Article 368 does not enable Parliament 1o alter the basic
Structure of the Constitution.

Golaknath v State of Punjab.?

The basic features as propounded in Kesavanandy to check the
amending power of the Parliament were laid down broadly with the noble
hope that “every Constitution is expected to endyre
Therefore it must necessarily be elastic. '™

II. Evolution and Consolidation

In the second and most important part of this paper, I would like
to elucidate on the evolution and consolidation of the basic structure doctrine
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Ninth schedule cannot breach the basic structure. The Court applied the
basic structure doctrine to uphold the validity of Article 31A and 31C instead
of applying the principle of stare decisis. Justice Krishna Iyer expressed
his views in the following words:

“In constitutional issues over-stress on precedents is inept
because we cannot be governed by voices from the grave and it is
proper that we are ultimately right rather than be consistently wrong.
Even so, great respect and binding value are the normal claim of
rulings until reversed by larger benches.”

Sampath Kumar & L. Chandlfa Kumar

The Forty Second Amendment inserted Article 323A for establishing

administrative tribunals.

" In Sampath Kumar v. Union of India' the vires of the
Administrative Tribunals Act, 1985 was challenged. Indisputably, the Act was
framed within the ambit of Article 323A. The Court held that “effective
alternative institutional mechanisms or arrangements for judicial review
can be made by Parliament”. This amendment to the Constitution was
not considered as violative of the basic structure. '

Ten years after Sampath Kumar when the Supreme Court was
flooded with special leave petitions against decisions of the Tribunals, it
found an occasion in L. Chandra Kumar v Union of India" to examine
the validity of Article 323A and held that the ouster of jurisdiction of the
High Courts violated the ambit of Judicial Review which is a basic feature
of the Constitution and directed that decisions of the Administrative Tribunals
shall henceforth be subject to the writ jurisdiction of the High Courts.

G C Kunungo and Ismail Faruqi

The judgments in G C Kunungo v. State of Orissa® and Ismail
Farugi v Union of India' take us to another plane of the basic structure
doctrine. In Fndira Gandhi’s case,’® it was laid down that the basic
structure doctrine cannot be applied to invalidate an ordinary legislation.

. The Court in G C Kunungo held that the State Legislature by
enacting the impugned Amendment Act had encroached upon judicial
authority resulting in infringement of a basic feature of the Constitution-
the ‘rule of law’.

The arbitral awards sought to be nullified under the 1991
Amendment Act were those made by the Special Arbitration Tribunals

I AIR 1987 SC 386.

12 AIR 1997 SC 1125; (1995) 1 SCC 400.
12 (1995) 5 SCC 96. '

“ (1994) 6 SCC 360.

1$ Supra note 6.
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The Basic Structure: A Fiction Misconstrued?
Suchindran*

~ The development of the Basic Structure doctrine is a landmark in
the development of Indian constitutional law. Indeed, it can be and is often
seen as innovative milestone in the history of constitutional law herself. Its
growing importance can be evidenced by the fact it has been debated,
criticized and praised in other jurisdictions by legal systems and academia

alike.

. - The doctrine is contentious primarily because in the formal
separation of powers accepted in Anglo American jurisprudence, the
judiciary cannot and should not exercise a final say which is considered
the prerogative of the Legislative department. The Judiciary function is only
to interpret the laws given to them.

An early answer to this fundamental proposition was given by Chief
Justice Marshall in arguably the most famous constitutional law decision of
all time in Marbury v. Madison.! The case conclusively reserved the
power to decide the constitutionality of legistation for the judicial department.
In India, the framers decided to incorporate this provision by allowing the
superior courts to issue the prerogative writs under Article 32 and 226.

The basic structure doctrine goes a step further and allows courts
to sit on judgment on even constitutional amendments. It can be rightly said
that such a power was never intended to be given to the judiciary by the
framers. It was therefore originally seen by many scholars and academics
as challenging the very idea of democracy, where the last word is always
given to the elected representatives of the people.

Was the judiciary overstepping its boundaries? Or was it within
its powers to create such a limitation on the power to amend the
Constitution? Is such a power necessary to protect the identity and continuity

of the Constitution itself?

: These are some of the questions that I have tried answering -in
this article by placing the doctrine in the context of the times. In the Second
part, I shall argue that it has become a fiction that has been stretched
beyond the original intent of its creators and the necessity, which led to its

creation.

* Student of V* Year B.S.L (at the time when the paper was presented). This paper was
presented at the conference on “Discussions on Current Constitutional Issues” organised
during the ‘Remembering S.P. Sathe,” event held on Professor Sathe's first death anniversary.
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The Necessity of the Basic Structure
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and company would run roughshod over the basic rights of the people. As
long as he and his compatriots were alive, I do not believe that the de
facto supremacy of Parliament could ever have been questioned.

The criticism following the Golaknath decision from all quarters
led to the decision in Kesavananda Bharati v. State of Kerala.” The Court
was made to realise that the extreme rigidity and technicality of Golaknath
had to be overcome but at the same time it must be ensured that the soul
and identity of the Constitution must not allowed to be changed by a fickle
and unintelligent majorities at their own whims and fancies. There were
legitimate fears of this, in the aftermath of the Bank Nationalization case,
the Privy Purse Case and the related amendments made at the instance
of the so-called Socialist Administration under Prime Minister Indira Gandhi.

Kesavananda marks a paradigm shift from the previous
development of Constitutional Law in India. There are many new currents
that are expressly given recognition in this case. An example is the growing
importance of the Directive Principles of State Policy vis-a-vis the
Fundamental Rights. The Socialist tilting of judges can be seen in their
reluctance to include the right to property as part of the Basic Structure.
The effect of the policy of Court Packing followed by the Indira Gandhi
Government after the Golaknath decision (defended publicly in Parliament
by Mohan Kumaramangalam) can also be seen. However, the
Kesavananda case seems to have preempted the success of the scheme
by coming up a few years before the government would have probably

liked.

The basic structure doctrine was further refined and accepted by
the Supreme Court in Indira Gandhi v. Raj Narain® It was in this case
that the basic structure doctrine was culled out of the confusing carcass
of Kesavananda. It was held that the constituent power, being legislative
and not judicial in nature, could not be exercised to settle a private dispute.
Three judges held that the relevant clause of the amendment was invalid
because it offended the basic structure of the Constitution (Mathew, Khanna,
and Chandrachud JJ), and two judges held it invalid because it amounted
to usurpation by Parliament of what is essentially a judicial function (Ray
C.J. and Beg J). The court however, validated the election on the grounds
that the amendment made to the Representation of Peoples Act were valid
and had overruled the judgement and reasons given by the Allahabad High
Court to invalidate Mrs. Gandhi’s election.

Basic Structure: A Fiction Stretched?

In order to truly understand the importance of the Basic Structure
doctrine we must see it for what it essentially was — an extraordinary

7 AIR 1973 SC 1461
8 (1975) Supp SCC 1
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are of equal importance in relation to the power of judicial review of
executive or legislative action.

Seervai notes in his magnum opus on the Constitutional Law of
India “the greatest danger to the administration of justice and constitutional
interpretation arises from the genuine desire of judges to do justice in each
individual case.” The aim of the court in interpreting the basic structure
must be “justice according to law” and not justice according to the Lord
Chancellor’s foot. If restraint is not exercised then there is a real danger
of an extraordinary constitutional protection being reduced to an excuse for
the judiciary to usurp legislative and executive functions, a job that it is

inherently incapable of doing.

The correct test for the invocation of the basic structure doctrine
is: whether the constitutional amendment attempts to alter or changes the
essential identity of the Constitution as it existed prior to the amendment.
The widths test given in Nagara/'® or the effects test in -Coelho!* have
only served to create more confusion and must be done way with at the

earliest.

The Court is not, and more importantly should not see itself, as a
panacea for all ills. Certainty is more important to the overall conception
of justice than immediate justice in each particular case. In A.K Gopalan,
the Court quoted with approval the following observations -of Gwyer CJ
that any assumption of authority beyond the express constitutional provisions
limiting the legislative will would result in putting in the hands of “the
judiciary powers too great and too indefinite either for its own security or

the protection of private rights.”?

In conclusion we must note that the judiciary can violate the basic
structure as much as any other organ even though they have been
designated as the sentinels and final interpreters of the document in our
constitutional scheme. The decision to enter the Jharkhand Assembly"® and
the decision to sit in judgement on the speaker’s decision to disqualify MP’s
for taking bribes to table questions in parliament' are recent examples of
the court’s disregard of the lakshman rekha that separates judicial activism

from judicial adventurism.

> H.M. Seervai, Constitutional Law of India, Vol. 1, p. xxv’

W M. Nagraj v. Union of India, (2006) 8 5CC 212

" LC. Coelho v. State of Tamil Nadu, (2007) 2 SCC 1

2 AK. Gopalan v. State of Mudras, AIR 1950 SC 27

®  Anil Kymar Jha v. Union of India, (2005) 3 SCC 150

“  Raja Ram Pal v. Hon'ble Speaker, Lok Sabha, (2007) 3 SCC 184
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the functioning of blood-banks across the country,” guidelines relating to
adoption of children from India,* directions securing autonomy for the CBI1*
directions issued to the Election Commission of India® and a vast number
of cases where comprehensive environment-protection directions® have been
issued. More recently, the Supreme Court has played more than just an
active role in the field of education whereby it has dealt elaborately with
how educational institutions are regulated especially relating to fee structure,

fee fixation, admissions, academics, etc.’”

Time and events have proved that this method of rendering justice was
more out of necessity than choice thereby rendering any criticism redundant.
What started as a creative manner of enforcing Fundamentat Rights has now
become more the rule than the exception as we will see from how impatient
the Supreme Court is when it comes to executive/legislative inaction. Human
Rights, it seems, no longer need to be declared but now have to be delivered

and not just to the petitioner but to society at large.

To gauge the current attitude of the Supreme Court on the scope
of Judicial Review and Activism, certain judgments are important.

Judicial Review/Activism — Rising friction

The functioning of the constitutional mechanism directly affects the
growth of human rights. The Judiciary has now come to believe that the
executive and the legislative wings need to significantly improve their
effectiveness, pending which Human Rights will only be worth the paper
they are written on. Simultaneously, the need for a more powerful and able
state machinery has resulted in differences between the Judiciary and the
other two wings of State frequently. It seems that these differences have
now become open and allegedly, an overstepping of borders.

Horse-trading in Jharkhand

In 2005, the Supreme Court gave directions to the Jharkhand
Legislature Speaker whereby regulating the agenda of the house and the
manner in which the ‘floor test’ should be conducted.® To add to the woes
of the legislators, police supervision was also directed. These orders were
issued at a time when the common perception amongst society was that’
of gross mala fide and blatantly illegal horse-trading. The events subsequent

' Common Cause v. Union of India (1996) 1 SCC 753,
Y Laxmikant Pandey v. Union of India AIR 1992 SC 118.

*  Vineet Narain v. Union of India (1996) 1 SCC 11%.

5 Union of India v, Association for Democratic Reforms, JT 2002(4) SC 501.

M.C. Mehta v. Union of India AIR 1988 SC 1037 and several other instances, also cases
like Vellore Citizens Welfare Forum v. Union of India. )

TM.A Pai Foundation & Ors. V. State of Karnataka (1995) 5 SCC 220, Islamic Academy
v. State of Karnataka (2003) 6 SCC 697, P.A. Inamdar v. State of Mahar ashira AIR

2005 SC 3226.
8 Arjun Munda v. Governor of Jharkhand (2005) 3 SCC 150.
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everything that the House of Commons had at the time of Independence;,
which in turn included the power to expel MP’s. Fortunately, this dangerous
power was made subject to Judicial Review. While firstly I believe that
no such power ought to have been given to Parliament!!, credit must be
given to the fact that the Court cleared up a long-standing lack of clarity
as to how far Judicial Review will extend into parliamentary affairs.
Mr. Somnath Chatterjee once again expressed his disapproval of Judicial
Review’s long arms.

These above cases are just a few of many where it is claimed
that the conflict between the judiciary and the other wings of the State
has become open and harmful. The need to ensure basic human rights led
the Supreme Court to constructive interpretation of Part III of the
Constitution. State inaction led to judicial activism and even judicial
governance vide Articles 32 and 142. Amongst the various features that
may be considered as part of the ‘Basic Structure’ of the Constitution, none
has grown more in its scope than Judicial Review itself. Today’s judicial
activism is a very bitter pill to swallow. The years of judicial reasoning
have enabled the Supreme Court to legitimately reach far into the spheres
of the executive and the legislature, the examples are voluminous. But, it
seems that any difference of opinion between these two sides is termed
as conflict, overstepping, unconstitutional, etc. Reservations in academic
institutions may once again see rough seas with the 93% Amendment on
the anvil. The successive judgments in TMA Pai, Isiamic Academy and
FPA Inamdar have proved how elaborate the Supreme Court can be. in
imposing its own judicial solutions on problems faced by millions. When
dealing on such large scales, it is inevitable that State Policy can no longer
be privy to the wisdom of the executive and the legislature alone hence
‘conflict’ begins. Considering how wide the criteria are for Jjudicial
governance today, it is clear that the Court will not shy away only because
millions are suffering. Irrespective of bona fide implementation, as Prof,
S.P.  Sathe would put it, legitimacy is a very powerful and sustainable
resource of the Judiciary.

Judicial Activism may have blurred the divide between policy and
reviewable matters and will continue to do so. The Supreme Court and
the High Courts have in their wisdom still preserved the importance of
policy discretion or better known as “play in the joints”. Time and again,
the Supreme Court has refused to pass orders in matters on the ground
that policy decisions and economic matters are best left to the judgment
of the executive and the legislature and this has been no rare occurrence. 12

" Appropriate Laws with procedural safeguards exist for punishing errant MP’s. This power
is a door to circwmvent such laws and their Formalities,

% Aruna Roy v. Union of India (2002) 7 SCC 368, BALCO Employees union v. India AIR
2002 SC 350, State of MP v. Nandlal Jaiswal (1986) 4 SCC 566, R.K, Garg v. Union of
India (1981) 4 SCC 675, Fertilizer Corpn. Kamgar Union (Regd.} v. Union of India,
(1981) 4 SCC 675.
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Judicial Activism and Development of
Human Rights: Positive Judicial Gerrymandering

Bhushan Dhananjay Panse*

“Judicial Activism refers to that phenomenon of the courts dealing
with those issues which they have traditionally not touched or which were
not in contemplation of the founding fathers.” Further the author of this
definition emphasises, “It is state of mind, the origin of which lies in the
‘in activism’ of other two wings of the government.” It is very pertinent
to note that even if other two organs are efficient, judicial activism will

stand on its own virtue,

This definition will suffice to include the basic sense of judicial
activism but as the facets of judicial activities are increasing at such a
frenetic pace, one has to consider various other aspects of it. As the
judiciary spreads its fiefdom, I would like to define judicial activism as a
trend of exploring all the laws by dynamic interpretation so as to make
‘law’ closer to ‘justice’.

Henry J. Abraham? aptly describes judicial activism as a means
of harmonising the constitutional culture, values and democracy. Indian
Judiciary is also intended to march on a same path. In quest of achieving
this task, the judiciary has redefined its precincts and the followers of
technocratic model of judiciary have criticised these attempts as
transgression of limits laid down by the Constitution. Through judicial activism
judiciary gives new meaning to the provisions of law as to make them more
suitable for the call of the time and constantly work as a bulwark against
any despotic government action or lethargic inaction. As the Indian judiciary
is not only acting as the neutral state organ but also as a power centre of
democracy, its role has to be performed carefully. '

Krishna Iyer J. rightly observed, “Every judge is an activist either
in forward gear or in reverse”. Judicial activism can be classified by
considering its nature, in positive activism or the negative activism. This
legal taxonomy is based upon approach of judiciary related to alteration of
existing power relationship or their approach of maintaining the status quo.

By giving forethought to these aspects, it will be easy to enter into

*  Student of V BSL LLB (at the time when the paper was presented). This paper was presented
at the conference on “Discussions on Current Constitutional Issues™ organised during the
‘Remembering S.P. Sathe,” event held on Professor Sathe’s first death anniversary.
bhushanpanse@gmail .com

Surya Dev - “Who will Judge the Judges”: A Critical Purview of Judicial Activism, Delhi
University law Journal, Vol. I 1997

Henry J. Abraham - The Judicial Process, 5th Edition 1986

"




164 IS Law Review [Vol. 1

realm i i

e a?lfRIiIgulﬁ:lsanareth%htS apd their.status under the Indian Constitution

o n Rights. blc_ase nghts_ which every individual must have agains';

e T public authority, by virtue of his being a member of the

i y irespective of any oy:her consideration.” Human right
portant parameters of a society based upon law and 'justicesazgg

th -
erefore our constitution makers enshrined those in the Indian Constitution

I - .

anliimliign_?ug:tl; acl:)altz l\):hizl]im;fieg agnlgler t;lvod important heads as justifiable
ble, whi ¢ called as 1% generati i

a(zzciisez(lim upon lafssez Jaire t}}at state should not int%:rvg;??: lI:lhucI:sl:am n'I;]gnltlts

generation human rights (implementation of which is based uposlz

state initiative).* On Internati i
bocn rato oy e onal level two other important conventions have

1} International Covenant on Civil and Political Rights;
2) International Covenant on Economic, Social and Cultural Rights

concept ﬁ%‘IHtifE:n lnl;ei:nlllatmolnal_ conventions are important to know the whole
the I o consonancg s._thndlan Judiciary has always endeavored to explore
different chasten € wi them.'Under Indian Constitution we have two
the Direcit T Er one is related with Fundamental rights and another states
) — d:;:ggﬂgs of Stz;te Policy, separation of which is based upon
o i ehj above.” Fundamenta] Rights are strictly enforceable
Drrective po 1mac nery and state should not violate those rights. The
Give ttmost & 1p ;: of State Policy are the guidelines to which state sl-lould
gf i diﬂEmSl ration while framing the policies. Though the legal statu
botwenn (e mereg%l for the.enfo.rcement of human rights there is no conﬂic:
olears thoo ‘t.agaﬁwan I m Minerva Mills Ltd. v. Union of India
Frndamers ] %(;;L tlsm[ln ; mtll;epg)g::é;ve P:lilnc]i)ples of State Policy and
aamel : on the basis of H i
ﬁ:;lri?r?is:i Cf::éiercli meesavananda judgment). He furth:lfn ::ilvilagt];? t(l‘?g
e informgdo _both the chapt.ers for establishment of egalitarian
dignity 10 the eafs pwe:)tslgo;glglal, social aqd ecogomic justice and ensuring
Bty b b theel (::sc;untry including the have-nots and the

started iz‘t)eg;lggnhumthanlﬁgh?s meanin ingful for the Indian people, our judiciary
and hence we ha\gfe vzriivltsusi Indian context considering our social milieu
yhamic interpretati Lib i :
of . rpretations. Liberal int
chapter of fundamental rights, expansion of Article 21 of the ngg'etﬁ‘g:)?

* D.D. Basu - Human Ri ]
- ights in Constituti
: Classification of Humai rz'gk’.:s orniutional Law, 1994
Ibid. '
Minerva Mills Lid. v. Union of India, AIR 1980 SC 1789

2008] ILS Law Review 165

development of Public Interest Litigations (PIL/SAL/PAL) are various vital
law points which have to be considered.

The most celebrated device for implementation of buman rights is

the PIL which got esteem and for the first time Indian judiciary got

layman’s appreciation. Various epoch-making judgments after *80s gave a

fillip to the common man of India to knock the doors of the courts for
justice. Indian judiciary started entertaining the petitions not only from

aggrieved parties but also from any person acting ‘pro bono publico’, i.e.

the “public-spirited citizen’. All the formalities were given up and even simple

letters’ were entertained by the courts as PILs. It gave a lot to social
activists® and social action groups® a chance to raise their voice against
the despotism or apathy of the government. Those problems hardly got the
importance before this legal invention. Through PIL, under- trial prisoners"

as well as prison inmates!' were allowed to ask for relief. In the labour
sector, unorganized labourers'? as well as bonded labourers!® were able
to attract the courts’ attention. The judiciary addressed many other issues
like the problems of pavement dwellers'*, women in protective custody',
children of prostitutes'®, death of person in police custody because of
torture!’and many more. In the cause of environment protection the
judiciary affected almost a sea-change. Due to the efforts of public-spirited
lawyers like M.C.Mechta, the court has laid down the principles of ‘Polluter
Pays’ and ‘Absolute Liability’'®.

Article 21 of the constitution was expanded to embrace all the
human rights, which are necessary for living like a human being.'? All these
activities certainly facilitate making human rights meaningful for Indians. In
search of the panacea for problems, judiciary has tried very cautiously to
maintain the legal sanctity of such orders. There are various instances in
which judiciary has redefined its role which was not tolerable under the
traditional law system. We have to give a thought to these.

The most controversial aspect of this is about relaxation of rule of

7 Sunil Batra v. Delhi Administration AIR 1978 SC 1675

8 M.C.Mehta, Sheila Barse, Shivsagar Tiwari eic.

Common Cause, Akhil Bharativa Shoshit Karmachari Sangha, People’s Union Jfor Civil
Liberties, People’s Union For Democratic Rights, Bandhua Mukei Morcha etc.

Hussainara Khatoon v State of Bihar AIR 1979 SC 1360: (1980) 1 SCC 8!

W Sunil Batra v Delhi Administration AIR 1978 SC 1675

2 pegple’s Union For Democratic Rights v Union of India AIR 1982 SC 1473

Union of India AIR 1984 SC 802: {1984) 3 5CC 161 and for child

3 Bandhua Mukti Morcha v
labour M.C.Mehta v State of Tamilnadu (1996) 6 SCC 645: AIR 1997 SC 699

Olga Tellis v Bombay Municipal Corporation AIR 1986 SC 180 (1985) 3 SCC 545

% DpUpendra Baxi v Stale of UP (1983) 2 SCC 308
% Gourav Jain v Union of India (1997) § SCC 114
1 pilip K. Basu v State of W.B. (1997) 6 SCC 642

18 M.C.Mehta v Union of India AIR 1987 SC 965

FC Mullin v The Administrator, Union Territory of Delhi & Others (1981) 2 SCR. 5
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Michael Perry has given the most potent explanation of the function
of judicial activism thus- “.. elaboration and enforcement by the courts
of values, pertaining to human rights, even if not constitutionalised...it
is the function of deciding what rights, beyond those specified by the
framers, individuals  should and shall have against

government” 2 (emphasis supplied)
Considering all these innovations and inventions by the judiciary, I
would like to utter a parting word of caution. Judicial activism has broken

the earlier mould considerably. Due to this, the soundness of the system is
being tested. We have come a long way from the traditional common law
jurisprudence. Now there is no looking back, for the better or for the worse.
Thus, the judiciary should take care to strengthen the efficacy of the system
for imparting justice, for and in, the times to come. It should not become
a dome of steel on pillars of straw. The judiciary should decide- ‘thus far
and no further’, and, more importantly, stick to it. The cause of human

rights stands only to prosper in that case.
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Article 31-B and Judicial Review: A Study

Shreenivas Satishchandra Joshi*

Introduction

The First Amendment to the Constitution of India inserted Article
31B' in Part III. This amendment was passed by the Constituent Assembly
acting as the Provisional Parliament. It was intended to save certain reform
legislations from litigations, which may have affected their efficiency. Article
31A, also inserted by the same amendment, gives certain specific areas of
reform, which are saved, but Article 31B gives a blanket protection to
statutes included in the Ninth Schedule. The Ninth Schedule, thus, is merely
a list of Acts saved from judicial review relating to violation of fundamental
rights. _

The First Amendment

The First Amendment was promptly challenged in the case of
Sankari Prasad®. Then came the cases of Sajjan Singh', Golak Nath®
and the celebrated Kesavananda Bharati®. .However, all these cases were
directly connected to the power of the Parliament to amend the Constitution
under Article 368. The validity of the First Amendment was never really
questioned in any other light, ‘

Waman Rao’s Case

The First Amendment was again challenged in Waman Rao’ss case,
for the first time post- Kesavananda. The Articles 314, 31B and 31C
(as unamended) were challenged. It is very pertinent to note that the First
Amendment was hailed to be a “mirror reflecting the ideals of the
Constitution”. Tt was said that “it is not the destroyer of the basic structure”,
The Supreme Court also stated that the First Amendment to the Constitution
should be considered as a part and parcel of the Constitution itself, as it
was made by the Constituent Assembly acting as the Provisional Parliament.
The Court upheld the validity of Article 31A on merits. However, a question
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Article 31B. Validation of certain Acts and Regulations- Withoit prejudice to the generality of the
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Schedule nor any of the provigions thereof shall he deemed to be void, or ever to have become void,
on the ground that such Act, Regulation or provision is inconsistent with, or takes away or abridges
any of the rights conferred by any provisions of this Part, and notwithstanding any judgment, decree
or order of any court or tribunal to the contrary, each of the said Acts and Regulations shall, subject
to the power of any competent Legislature to repeal or amend it, continue in force.” i
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was raised in that casc as to whether Article 31A could be held valid on
the ground of stare decisis, irrespective of merits. Thp Court stated that
it was unnecessary to say anything in the matter as it has already hc-.:ld
Article 31A valid on merits, but as the question was ra1sed' and heavily
argued, the Court went on to put down its observations rcgard-m.g the same.
Then, while considering the application of stare deczs:s. to Artl.cle
31B, which was also challenged, the Court gave a very interesting
explanation. It stated that the Acts included in the letI_l Schedule c_01‘11d
be held valid if they had been held valid for a long time (i.e. stare decisis),
but the ‘device’ of Article 31B cannot be held valid on the same ground.

The Court held that statutes included in the Ninth Schedule after
24.3.1973, which is the date of the Keshavanand decision, were open to
judicial review.

The Court arrived at this conclusion in two parts — :

1) The Parliament was putting acts into the Ninth Schedule under the
supposition of an unlimited amending power. However, .after the
Kesavananda decision, the Parliament can no longer feign ignorance
of its limited amending power. It can no longer- say thgt it was
unaware of its limited amending power and so it was including
statutes in the Ninth Schedule, which were violative of P-a1_'t I 1t
obviously had a limited amending power in so far as that it coul_d
amend the Constitution only to the extent that its basic structure is
not damaged or altered. The Court held that statutes included in
the Ninth Schedule after 24.3.1973, which is the date of the
Kesavananda decision, were open to judicial review.

2) Statutes included in the Ninth Schedule before Kesavananda were
mostly related to agrarian reforms. That was the reason why those
Acts were not touched by the earlier Courts. However, after
Kesavananda the Acts put into the Ninth Schedule would have to
stand the test of the basic structure. .

Regarding the first point, it is submitted that !:l}e Parhameqt W:csl
not putting Acts into the Ninth Schedule under th(_a supposition of an unlimit ;
amending power, but in pursuance of a constitutional power to .shjut ou
certain Acts from judicial review. Article 31B does not have the_ limitation
of the basic structure that has been imposed upon 'the amending power
under Article 368. The power of the Parliament is not the unl_ugilt_ec%
amending power, but the power to validly shut out certain Acts ﬁforﬁ _1111\T_01:1h
review. The argument that the Parliament can insert Acts into ése c;n
Schedule only by a Constitutional amendment through Art_lcle ::’:’IB an t::sﬁ
the basic structure applies is repelled by the fact that Article 31B 1:‘ § 1]
valid. The limitation of the basic structure is applicable to a Constlti} 1(;1'1a
amendment, but if it is coupled with Article 31B, there can be nBo app 1;:a ::1’1‘
of that limitation. This means that Article 368 plus Article 31B negate
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application of the basic structure. So long as Article 31B is valid, Acts put
into the Ninth Schedule cannot be touched.

Here, a piquant observation of Bhagwati J. in the case of Minerva
Mills” is very relevant. It is regarding Clause 4¢ of Article 368, which was
challenged. He stated that so long as the clause stands, an amendment of
the Constitution, though unconstitutional and void, as transgressing the
limitation on amending power of the Parliament as laid down in
Kesavananda Bharatis case, would be unchallengeable in a Court of law.
What is more important is the fact that the Court went on to strike down
that clause from Article 368. This position must be applied to Article 31B.
So long as it stands, the Courts cannot review the statutes included in the
Ninth Schedule. It is a constitutional provision, quoted as being part of the
original Constitution itself, If it i valid, there can be no question of any
Court reviewing Acts in the Ninth Schedule.

The emphasis given to the Ninth Schedule is misplaced as the
goveming provision is Article 31B. The Ninth Schedule has no separate
existence independent of Article 31B. 1t is only because Article 31B 53ys
S0 that Acts in the Ninth Schedule are saved from judicial review. The
Ninth Schedule is merely a list of those Acts. Tt could not have mattered
if Article 31B itself had enlisted those Acts there and then.

Further, a distinction was drawn between Article 31B and the
device of including statutes to be out of Judicial review. It was held that
though Article 31B is valid; the ‘device’ can no longer be “permissible”. A

legal and impermissible simultapeously.

Regarding the second point, the language of Article 31B is s0 clear
that it does not require any specific indicia to be followed for insertions
into the Ninth Schedule. The Parliament is under no obligation to have any
sort of cataloguing for Acts being put into the Ninth Schedule. It has been
given the leeway to put into the Ninth Schedule Acts solely upon its
discretion, and this cannot bhe denied to the Parliament.

Therefore, it is submitted that Article 31B is a bar on judicial review
relating to violation of Part 111, and, as a matter of fact, is still valid,

Coelho’s Case

This brings us to a recent decision of the Supreme Court in
IR Coelho®. The facts of the case are very intriguing. Certain parts of

T Minerva Mills Ltd & Ors. v. Union of India & Ors. (1980) 3 SCC 625)

*  368(4) - No amendment of this Constitution (including the provisions of Part {IIy made or
purporting to have been made under this article whether before or after the commencement of
section 55 of the Constitution (Forty-second Amendment) Act, 1976 shall be called in question
in any court on any ground.

IR. Coelho (Dead) By [Rs v State of Tamil Nadu & Ors. AIR 1999 SC 3179
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two Acts were struck down by the Courts, one by thcult{liiltlo(ilc::ﬂNinth
other by the Supreme Court itself. These Acts were p [nto the Ninth
Eércl:hedu.le thereafter. The validity of this _amendme}:flt (\:vasrt c-: ta}ul , Agc ts'have
following explanation could have been given by t I?t 0 i S R
been checked for the violation of fundamental rights, dw‘ Eo s
than that of the basic structure. Those parts foun in e
boon o k down. Putting those Acts into the Nmt_h Schedu_c e;lB :
bfﬁl Sg:u ﬁring thc;se parts back to life. The protection of Artlili 2B i
Z.tail:ble to Acts already in the Ninth Schedul.e. AtlL AcNt 1:?1?1182 o oo
if it is challenged, struck down and then put ito ct Ninth Schedule, a2
when it was challenged and struck down, it did no

Article 31B. Therefore, the amendment is valid. | o
The issue that was framed in this case was- Whetthhel‘;, nsfstlrnuimg
of Acts from judicial review is Pe_rmissib.le if they violate the ba:
If so, what is the effect on judicial review?
However, the issue that eventually got decided was that whether

i The Court relied upon
ights are part of the basic structure.
tfﬁgd:ér\l::?;;lmgﬁ}cl gf lawpregarding fundamental rights post-emergency, for

example Maneka Gandhi' etc.

The Court has laid down a “synoptic view” of f:lmd:crlnizlt?sloﬁ%ih;i
This means that fundamental rights can no longer be view i
They must be viewed as a compepdlum of rights form};tllglall g:‘.’rl1 i
against executive and legislative action. .Thercforfa, now v1f ” 3; b
0% any one fundamental right results in the violation o
fundamental rights.

Two levels of review were laid down by the Court-

1) Rights test and essence of the rights test
a) The Court will look at whether an Act infringes any ome
fundamental right. This is the ‘rights test’.

i Act has infringed the
Court will check whether the : !
¥ Eilsf:trllcctshgf th; right. This is the ‘essence of the rights test”.

2) Impact test .
The Court will look at what lis the o_vqral_lbviefi;ec{;)eostmc:k
infringement. If it violates other rights in its wake, it is liable to

down. |
Owing to the “synoptic view”, it is a foregone conclusion that an

Maneka Gandhi v. Union of India (1978) 1 5CC 248
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Act cannot violate rights singly, but necessarily in a compendium. Therefore,
once an Act comes under the first leve] of scrutiny, it is highly improbable
that it escapes the second leve), Further, due to the same synoptic view,
no amendment to Part III can amend the fundamental rights without
damaging the basic structure.

This brings us to a very interesting point. The Golak Nath!
decision on the amending power was clear. The Parliament cannot at alf
touch Part III, as a constitutional amendment is law under Article 13 (2).
However, this was overruled by Kesavananda to the effect that the
Parliament can amend any Article in the Constitution, whether in Part mn

has done differently is that it has dexterously expanded the scope of the
basic structure by expounding the “synoptic view” and the two levels of
review.

Also, a few aspects of the Coelho decision are worth mentioning.
Firstly, just like in the Kesavanandg decision, without a final order the
petitions were remitted back to the Constitution benches to be decided
according to the principles laid down therein. Secondly, Rule of Law was
said to be “encapsulated in Article 14”. This is a difficult proposition to
digest or explain, as Article 14 is, at best, one indication of the Rule of
Law, and not the only. Thirdly, the Court said that it is bound by all the
constitutional provisions “and” the basic structure doctrine.,

Whether these two stands as paraliels in importance is a point'to
be further examined.

Article 31B and Judicial Review-

It is said that facts are stubbom things, and that a single fact can
destroy a good argument. That fact here is the validity of Article 31B. In
the face of this glaring fact, the Court, which itself has admitted it, could

" Supra note.4
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i isi f law, leave alone of the
done what it has. Any provision o , lez on .
%?)trlslz?tzfionoréannot be rendered useless Wh_ﬂe uph‘oldmg ﬁlvalildlgﬁ (Iii;;saz.
travesty up o’n the Constitution that a provision, h;l:licii EZIid ba; e
. f the constitutional scheme”, is now he ; 1 but nge;
aenrl)lai;;ﬂgle. If Article 31B is valid, there can l_)e no fu}l ]udxgal re\;teges,
\P;thch can also be called “unlimited judicial review . A;m.cle 3; fuC(c)lI;,:n futes
judici i ts on the ground of vio ation of fundan
e e it i lude judicial review. Acts in the
ights. However, it does not totally exclude ju cts 1
%?1111:}? Schggule can be challenged on .ani P,tbffr groun\;l;1 ;?:nt ﬁgokz[or‘lv ::'
tal rights, for e.g. Bhim Sing. ji’s'? case,
i%gﬁ:fllg?:i vis-f— vis Article 39 of the Constitution.

Conclusion

To sum up, what has transpired re'ganliing A_rt1cle_31‘1‘?: ?1;1”01112; l;z
said to be an act of upholdingfthf I(13011st:1tL1‘?;I('>irt1t ellllelgl:;s:iuﬁ?n -
“letter”, Given that we do in. act have a w it hal"king must

ive utmost respect to the written word. Thlls may seem -
tg(;vfhe black-letger tradition, but we are to ignore wl;at ha;e‘lzgf;d v;r(r;t:he
by us only at our own peril. Acres of print have been voted to the
importance of judicial self-restraint, which cannot be c(rinpa1 e o
However, restraint comes only if one has the power toh oe s et
first place. Thus, when the Supreme_Court does not a;r e power 10
review the statutes included in the Ninth Schedule, the dac nain
now it has acquired it by means, which can only be called usurp .

i 1650
2 Maharao Sohib Shri Bhim Singhji v. Union of India and Ors. 1985 AIR SC
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A LTI :
Alelzons wait a_nd have been waiting for decades.
re we to submit to things and wait till some great

revolution comes to chan ) :
things?” ge the condition of

These were the words of Pandit Jawahar
_ ; lal Nehru wh '
the First Amendment for debate in the Parliament. I ca1.'1’tv:t(:31;1 :lvilfcll)eer?gg

if he would’ve th
il g ve thought that the schedule would be a matter of controversy

- Ninth Schedule - A list of Ac i i
ts given immunity from judici
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it. So I thought it would be relev nto the history of oot
ght it would ant to look into the histo i
schedule and judicial decisions on it at a time when the mos:.y sigigéﬁ:

and probably the last of the jud
by the Supreme Court, Juagments on the schedule has been pronounced

Ninth Schedule - A Short History

amendn;l“eh]; m%tlh schedule was placed into the Constitution by the First
Pl e root of this schedule can be traced into various
. Amerzions 1(r:101ud.mg the American and Irish. The Fifth Amendment to
can Constitution was when the Gove t
o take s ot . mment was accorded power
. _ public good at market price. This
on various instances and the American Courts alway i e
Eavour. Whemnces and ierican Courts always held it in the state’s
! proposition is different in as much as it is
fr;;arcebssa:lx;xyrt folr tgnla government to pay the market price. This is provi(III:c:
or B;f Solg a? : B Sucl} an act by the government was to achicve the
ends o co;; ! rx{:(sitiiﬁ Vanh this background, the reading of the schedule
cles would provide for a better picture. S
. . . I ' t
2de7asons rellatlng to its induction said: “Challengespto agmri;r:czivn.:
na laws relating to the land reforms were pending in courts and were

holding up large sche : .
wastefial litz'gazifn”_ mes of land legzsla.tzon through dilatory and

* Student of V B.S.L (at the ti
3.5.] the time when the paper was presetited), Thi
(S:o]ilfizsr::ll;::!on Discussions on Current Constitutional Issues” ());-gani;idp?::inw‘ltshpr?semed iy
.P. .' event held on Professor Sathe’s first death anniversary, ® e “Remenbering

~ So essentially, the ninth schedule was an aim to put an end to the
unwarranted delay due to loads of pending litigation on the validity of various
reform acts. The acts in the schedule pertained to Agrarian reforms. Such
a protection meant that socialism proclaimed in the constitution would be
given life.
The ninth schedule when introduced had 13 Acts in total. All these
Acts pertained to the land reforms. The additions to Ninth schedule, whether
relating to the land reforms, were made time-to-time. Some examples of
the additional Acts that was not directly related to the land reforms but
still in ninth schedule included, MRTP Act, Industries (D&R) Act, The
Bonded Labour System (Abolition) Act etc,. So from being a schedule of
a list of land reform or agrarian reform laws, the ninth schedule now
includes laws, ‘which are for other purposes also. The uniformity that is
expected of in such an immunized schedule is absent in the ninth schedule.
Pandit Nehru had referred to the list of 13 Acts as a long list and had to
justify its lengthiness. Government afier government and judgments after
judgments has resulted in additions to the schedule. After all these inclusions
now the list boasts of 284 Acts. Wonder what Pandit Nehru would have
reacted to the list today?

Challenges To Ninth Schedule

Judicial challenges bring out the exact sync, whether good or bad,
that prevailed between the legislature and the judiciary at that particular

point of time.

The first amendment that incorporated the ninth schedule into the
Constitution was challenged in Sankari Prasad v Union of India’. The
Supreme Court upheld the validity of the amendment by absolute majority.
The argument that constitutional amendments are laws under Article 13 was
rejected totally. This view taken by the Supreme Court was criticised as a
dead end choice later.

The next case where an amendment pertaining to the Ninth schedule
was challenged was in 1965 in Sajjan Singh v State of Rajasthan’. There
was a murmur of dissent in this case to the amendment but the validity
was upheld based on the pith and substance rule. The dissent was quieter
than a whisper but holds great significance as it is this dissent that paved

the way for future developments.

. Then came Golaknath®, wherein the 17% amendment was
challenged. This case reversed the effects of Shankari Prasad and Sajjan
Singh. The Bench headed by Justice Subba Rao, who was always known
to be a dissenting judge in the property cases, pronounced that nothing in

! (1952} 1 SCR 89
z AIR 1965 SC 8435
3 AIR 1967 SC 1643
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part IIT of the Constitution can be amended. The decision (6:5) therein
brpught about further discussions on amendments to the Constitution. Though
iitially criticized by jurists around the country, the decision was later hailed
to have started a discussion, which could have led to an ultimate answer.
The legislature then brought about major changes vides the 24" - 20
amendments to Article 368 and 13(4) of the Constitution.

It was by now the time for the ail-important day of 24® April 1973
when the judgment in His Holiness Kesavananda Bharati,
Sripadagalvaru & ors v. State of Kerala* was pronounced. A 7:6 majority
propounded the Basic Structure Doctrine. The 241t 25% and 29
amendments were challenged in that case. The Basic Structure Doctrine
was held to be the sole test for the Acts in the Schedule. Though it laid
down the test of basic structure, what was the basic structure was not
answered clearly. The judgment turned out to be monumental, setting the
boundaries for the judicial review of the Ninth schedule.

The case that gave legitimacy to the basic structure doctrine was
Indira Nehru Gandhi v. Raj Narain’ Certain electoral laws had been
added to the Ninth schedule after the election of the then Prime Minister
was put on hold by the Allahabad High Court. The amendment in its entirety
was challenged. The bench struck down the amendment to the extent it
contravened the basic structure of the Constitution.

The case that has led to the latest of the ninth schedule case is
Waman .Raofs' case.® The judgment in IR. Coelho v. State of Tamil Nadu’
was df:hvered on 11" January 2007. The nine judges bench has provided
the “gghts test” and “the essence of the right” test to test the validity of
the Ninth Schedule Acts. The individual acts which have been incorporated
aﬂer.24”’ April 1973 have been opened up for challenge if they violate
the rights under part III of the Constitution and such a violation shall be
treated as violation of the basic structure of the Constitution.

Judicial review — a bird’s view
' As Dr.‘ Sathe would always put it, ‘learning constitutional law
without analyzing the surrounding political scenario is a futile exercise’.

Sin}i}arly all the- above-mentioned judgments owe a lot to the prevailing socio-
political scenario at their respective times.

_ The majority in Kesavananda Bharati when propounding the basic
structure doctrine had made it clear that it shall be applied based on the
circumstances governing each and every case. The scope of Basic Structure
?s mentioned in Kesavananda Bharati has been expanding from time to
1me.

AIR 1973 SC 1461
5 AIR 1975 SC 2299
(1981) 2 SCR 1
7 AIR 2007 SC 361
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When the First amendment was made, it was widely believed to
be an act to overcome the impatience prevailing due to the conservatism
in Judiciary. The legislature felt the need for putting the reforms in place
at the carliest to avoid the parentage of judiciary. The Golaknath judgment
summed. up the nature of the judges and the changing horizon in the thought
process within the judiciary. Kesavananda Bharati was the need of the
hour. The overwhelming call to bring about a test was put forth there.
Indira Gandhi’s case was the apt example as to how a political move
would form an important part in the development of a doctrine.

An interesting observation could be made into the use of this judicial
review by the Honorable Supreme Court. There have been so far only four
amendments that were struck down. Of these four, the case has always
been that only a clause or two against the Basic structure that has been

struck down.

One more interesting comment that could be made is that the last
time an amendment was carried out in the ninth schedule was in 1995 and
the last time India had a single party rule was 1991-96.

. Where do we stand?

The recent judgment in LR Coelho has led to a stage where in
every single act in the schedule can be challenged as violative of Part III
of the Constitution. This actually abrogates the very right given to legislature
under Article 31B.

By opening up all the statutes (included in the schedule after April
24, 1973) to judicial review the Supreme Court has pulled the reverse gear
to the reform laws. In a situation where Article 31B is not challenged, a
judgment of such nature is actually creating an impression that the Supreme
Court is getting into “Political Thicket”. The judiciary should not become
the policy-making machinery. .

The importance of Basic Structure Doctrine cannot be rejected nor
can it be scrutinized but what is to be maintained is that it should not be
diluted. There should not be additions that actually create cracks in its
foundation. For example, the scope of judicial review shall not be extended
to the extent that separation of powers should find its existence in jeopardy.

The legislature also has been using the Schedule to its whims and
fancies. What was essentially for agrarian reforms started posing with
clectoral laws, and other laws, which by no extent of imagination would

bring about any reform.

The ninth schedule was essentially introcuced to protect reform laws
from being delayed due to unwanted litigation. This lays down the actual
role of judiciary and legislature when it comes to ninth schedule. The
legislature shall include only reform laws into the schedule and the judiciary
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shall entertain a challenge only when the laws therein affect the very soul
of the Constitution.

Conclusion

Ninth schedule was a creation to restrict the collision between two
wings of our union, the judiciary and the legislature. But, the truth is entirely
different. The judiciary and legislature has always run into a collision course
and the latest judgment is also furthering the opinion.

' Then, where should the line be drawn? I think the line that is
referred is that line of authority that the legislature and judiciary try to
impose on each other. Both the wings are quiet distinct in their functions
and when there is conflict of this thought in either of the wings the ling is
crossed. So the only solution for all the arguments on this subject would
be legislature strictly sticking to making policy for the good of the people
and the judiciary remaining to be an independent and not a supervisory body.
But its not easy as long as legislators remain politicians and judiciary is in
the mood for judicial adventurism.
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