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PRINCIPAL’S PAGE

?

I am indeed very glad to present the second volume of our annual publication —
ILS Law Review to all of you.

The first volume was published in March 2008, which contained contributions
by the scholars at the seminar and a public lecture by Professor Upendra Baxi during
the first ‘Remembering S.P. Sathe’ event held in March 2007.

Following the similar pattern, the second volume contains the public lecture
delivered by Smt. Medha Patkar, and contributions by scholars and students during
‘Remembering S.P. Sathe’ event held in March 2008 on the theme ‘Human Rights
and Development’, In addition, contributions by two faculty members of ILS Law
College are also included in this volume.

ILS Law Review is a platform available to our students to articulate and
express their thoughts on various legal issues. | am sure that our students will take
maximum advantage of this opportunity.

I am thankful to all scholars and students for their enriching contributions to

the law review. I thank Dr. Mrs. Sita Bhatia and her team for their hard work and
patience while bringing out this volume. I am sure that this volume of the journal will

be received very well.
Vaijayanti Joshi

il



EDITCRIAL

The ILS Law Review, Vol. II, is another effort towards achieving the
academic excellence by the Institution.

The major text of this annual law journal is based on the content of
Prof. S.P.Sathe Foundation, i.e. ‘Remembering S.P.Sathe’ events held on 7% -
9" March 2008,

When I worked on the event of Prof, S.P.Sathe Foundation and, at
present, on this volume, for me, it is like paying my heartfelt homage to Sathe
Sir. The theme of ‘Remembering S.P.Sathe’ and this volume is ‘Human
Rights, Law and Development’. And this subject was very close to Sir’s
heart who dedicated his scholarship to its cause. He was 2 Human Rights
icon and will be remembered so.

Prof. 8.P.Sathe, always, was close to students from whom he 'acquired
intellectual inspiration, even they participated enthusiastically in the
Conference and have contributed to this review.

The Institution is very grateful to Ms. Medha Patkar for readily
accepting our invitation to inaugurate and deliver the public lecture on
‘Human Rights and Development. Prof. Sathe always commended the work
and dedication of Ms. Medha Patkar.

Similarly, Prof. Amita Dhanda and Adv. Colin Gonsalves, who looked
upon Prof. Sathe as their legal Guru, took no time to accept our invitation and
coniribute to the review.

Ms. Sathya Narayan and Mr. Sanjay Jain, who looked upon Prof, Sathe
as their mentor, have also contributed to the volume and its theme in a special
way. '

Our effort has always been to deal with those issues of human rights

Which are at the margin, neglected and disregarded, but at the same time very
crucial, pertinent and important to be dealt with, -

Surely, such academic exercises will benefit the whole legal fraternity
and civil society, at large.

Sita Bhatia
Reader, ILS Law College, Pune
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Human Rights And Development
Speech by Medha Patkar®

Respected Raosaheb Shindeji, Principal Joshiji, Members of faculty,
very eminent activists and supporters of people's movements present, Prof.
Arati Nene. Taher Poonawala, Rajan Anwar and others and dear Vijayatai
Satheji; I take this opportunity to pay the most sincere tribute to the great
humanitarian service rendered by late Satyaranjan Satheji. The juristic
scholar, as he was known to you, was for all of us not just an expert on law in
the wider legal regime, but also one of the most honest human beings with
best of humanitarian values and principles, which he never compromised
with. We also remember him with great love and respect as the closest
supporter with all knowledge and commitment to the peoples’ movements, be
it the Narmada Bachao Aandolan or National Alliance of Peoples’
movements and all of those who are fighting for equity and injustice were
always in his close circle, who always presumed his support, unassuming and
unquestioned. I could not really pay any formal tribute to him anywhere, but
the relation was such that I could not but take this opportunity to really
convey my feelings of loss not only to me as a person but to the movements
fighting the law, judiciary, and also the organs of the State in order to
promote what is known as truly equitable and sustainable development.

Having said this my young student friends and others, I think we are
really touching the subject which is to be discussed and debated over the
nook and comer of this country where movements are questioning the
concept and conceptions of development on one hand and the law which is
supposed to be within the constitutional and human rights framework on the
other as something that one can resort to, take support of to protect our right
to development. And while we question development, at the same time we
assert the right to development of every citizen, one may get an impression
that there may be something contradictory within, but it is not. As far as
those who are contesting the present model and paradigm of development, we
all feel that development cannot be devoid of justice. And it is not legal
justice but human justice, which is above legal justice that we all try and
seek. Development is invariably symbolized as something that really
harnesses natural and human resources with efficiency and distributes or
redistributes those resources amongst the majority people of the country.

It is not anything and everything that is done with the resources that
would be considered as a developmental activity. While there is no doubt that

Renowned Social Activist and Leader of Narmada Bachao Aandolﬁn (NBA), inaugurated and gave the
above stated memorial speech on the occasion of ‘Remembering S.P. Sathe’ Event on 7" March 2008.
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development cannot be merely at a conceptual level or a paradigmatic level
and it has to be operationalised, it really begins with a vision, a statement of
goals and objectives. But vision itself needs to be rooted into a value
framework and this value framework comes first from the society and later
from the State. As far as human society is concerned, this building of the
values has been a continuous éxercise that we all know about it. When the
human society has accepted equity and justice as basic values, you may ask
anyone belonging to any sector, whether for growth or not, whether for
justice or not, everyone would say that equality of human beings, not merely
citizens but as human beings has to be the basic parameter of the society’s
vision and action, both. Hence, it is this value framework in the human
society that we boast and use it as an indicator to define ourselves as different
from and above other living beings. When we try and adopt certain norms,
not one, but a cluster of norms with that value framework, we lead to
“something, which is called as law, as established and verifiable State that
would guide not just our actions, but life, life patterns, life style and
everything else. There is a great responsibility that falls on our shoulders to

see whether this framework is indeed being operationalised through what is-

known as law.

Because it cannot be at a philosophical or ideological level that we
keep on saying and reinforcing the fact that we have laws and hence we are
working within a legal framework. We are legitimate citizens of this country
and we really abide by the Constitution, the Fundamental Rights and
Directive Principles of State Policy. What is indeed necessary is to see and
assess whether all these frameworks are matching or not? Is there really a
consensus or discord between these that is invariably leading to conflict in

today’s context? So while we are all for laws, we are all for the Constitution, .

we are all for the democratic process and the system that leads to law making
and Constitution-abiding, while we are all for human rights and we are all for
development, why is there a conflict in relation to these aspects of our life,
our mission? There is conflict because the development paradigm in not
really reflecting the human rights framework as many of us see it. Human
rights which need to be defined in terms of not just rights of any and every
human being, but also for specific sections of our population. Those are the
sections of our population who are many a times known as disadvantaged.
But they are made to be disadvantaged. Their way of life, the kind of resource
capital that they carry forward, their way of economy and their way of
politics, not necessarily limited to electoral, and their relationships with other
sections and the rest of the society is something that make them face not just

-
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disadvantage, but also deprivation and even destitution and that is the root
cause of inequity, as all of us know.

Casteism that is very well rooted today in the country, that we will
belong to, is one such inequity that is still sustaining and something that we
still inherit and is still promoted in various forms and ways Dalits, the
peripheralised castes, the so called lower castes have to fight for not just their
development to get primacy and get reflected in the planning, policy and law
making, but they also have to fight for their basic dignity, respect and
integrity as human beings. The same is true about the indigenous
commumnities and the adivasis who are not only literally; i.e. physically and
topographically peripheralised but also economically and politically
marginalised. The political and economic condition of minorities has been
more than exposed by Justice Sachar Committee beyond anyone’s
imagination, debunking the vote-bank politics for decades. Having said this,
one would say that this is the reason why each of these sections are really
more concerned about the human rights and their own rights, even the legal
rights and they define development in their own way and that’s where our .
conception of human rights, laws and development must be brought together.
We need to understand what these sections are demanding on one hand and to
also contribute to that process which would take them closer to the goal of
equity and justice.

What is happening today is exactly the opposite. While you all know
that the Indian Constitution puts forth the fundamental rights, including the
right to life i.e. the right to live with dignity and that in turn includes many
rights such as the right to education which was brought forth through specific
Supreme Court judgments, right to health, right to food, right to livelihood
ete. the right to livelihood, though, in the case of 60% and more of Indian
communities is necessarily based on the natural resources. So the
agriculturists to the forest dwellers, forest produce gatherers, the fish
workers, potters, boatsmen and all those natural resource based communities
really have their livelihoods based on those natural resources. Part of the.
resources may be marketised, part of the resources may go through the value
adding process but without those resources they cannot have their livelihoods
ensured and protected. Then, when the policy or the law decides how would
those resources be managed or manipulated, who would own these resources
and how would these resources be distributed or when they make the
technological choice in deciding how would these resources be harnessed,
compeiling which section to pay what cost and benefiting which section at
whose cost, the right to livelihood is directly or indirectly impacted or
affected. There are, therefore, conflicts and contests raised today by the
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natural resource based communities, be in the valley of Narmada and
Krishna, be on the sea shores and in the coastal regions in the whole country
or by the riverine fish workers or the agriculturists per se. You find that land
and everything that is attached to the land is grabbed by the State-corporate
combine and this is what we have been discussing with Late Prof. Sathe time
and again. Land and everything attached to the land, which is defined in the
British days old Land Acquisition Act, 1894 is really a source of livelihood
for majority of Indian population. It is not just the estate of so called real
estate developers. And vyet that land and the minerals underneath and the
ground water undernecath are not necessarily owned by the community.

Beyond the concept of private property when the majority of our population

that lives on or at least fulfills many of their basic needs with the common
property resource, the community comes into the picture. But those
community property resources that are in the hands of or possessed by or
occupied by and used by the communities should at least be granted legal
recognition of their customary and the traditional rights, but the State uses the
principle of eminent domain to snatch away these resources from the people.

While on the one hand, we believe in human rights, law and the
Constitution and seek to realize the goals of our life and development, it is
significant to note why people like us give importance to struggles? Precisely
because the struggles are grounded on the plank of not just the values of
equity and justice, but are also well-within the framework of the Constitution.
There is, however, many times a discord between various laws and the
Constitution as well. While Art. 39(C) of the Directive Principles of the
Constitution mandates that that the operation of the economic system should
be such that there would be no concentration of economic wealth and
resource and the fundamental rights to life and livelihood are crystal-clear,
the laws and policies being enacted and formulated today are diametrically in
contrast to these constitutional values and principles. The colonial Land
Acquisition Act, 1894, with its latest proposed pro-corporate amendments,
according to which the traditional lands of communities are snatched away,
be they on the banks of river valley or right in the midst of big cities in
Mumbai like Kolivada is the best example. This has been happening since
independence but has now been accentuated with the SEZ Act, which goes
against the very fabric of the Constitution.

After 1991, when India opened up its economy, and particularly post-
2000, Government after Government, at the Centre and in the various states
have been bringing about such anti-people and unconstitutional legislations
and policies causing land or water grab or narrowing its welfare-State
responsibility in the garb of 'fiscal management' and going further and
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bringing about 'security legislations' to throw behind the bars those who
oppose such policies. We are, therefore, constrained to oppose these policies,
with all the more reason and urgency since this is only intensifying the
concentration of wealth and resources.

Those who have had resources in their communities for generations are
divested of them and these are being doled out to private corporations under
the pretext of ‘public purpose’ and 'employment generation', using the
principles of 'eminent domain' and 'state sovereignty'. Thus the resources and
spaces of urban and rural communities from small farmers, forest dwellers,
fish workers to small traders and hawker's are denied their right to life, while
all of this is given a 'legal face' by the State. Not just huge doles of land, but
even water, along with tax rebates, tax holidays and incentives, free or highly
subsidised electricity and relaxing labour laws and violating every single
human right that was born out of decades of people's struggles are all things
which I think is necessary to contest and challenge and this is indeed
happening in hundreds of pockets across India. Provisions like only 40% of
acquired land needs to be utilized for the industry and the rest can go for real
estate tourism, entertainment etc. is indeed grossly unjust. This is happening
by virtually looting and killing the communities and carving foreign territory
within India. Is this all in consonance with the Constitution of India?

It is, therefore, a matter of serious concem that while the resources of
corporations are increasing, sc is their economic and political clout. This is
not just violating legal rights, but a whole life system of the people. Their
lifestyle is being underestimated, undervalued and irsulted and their right to
live, in a democratic way is .also being denied to them. We might be
countered by people who might say that 'if people start deciding their
development it will never happen and the State must decide development for
the people'. But there is something called the Constitution and it describes
and lays down how development planning must take place. But is it being
implemented? No. The Planning Commission has been planning on behalf of
the citizens of this democratic country since 1950. A mere statutory authority
it dialogues not just on behalf of the entire country with the WTO and IFIs
like the World Bank and ADB, but also brings their plans, polices and
priorities and agenda into the national planning debate. How legal / legitimate
is this on the part of the Planning Commission to override the constitutional
planning processes through the Lok Sabha, what to speak of Gram Sabhas
and basti sabha, which are in fact the true constitutional democratic planning
units?

Through the 73rd and 74th Constitutional Amendments, we have
brought in Art. 243, according to which the Gram Sabhas in the villages and
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Ward Sabhas in the bastis have the first right of development planning. A true
interpretation of the ideals of Gandhi, Ambedkar, Phule, Marx, Sahoo
Maharaj would only mean this. But such constitutional provisions or even the
Panchayat Extension to the Scheduled Areas (PESA) Act, which must be
applicable to the adivasi areas are not referred to at all in our mainstream
planning discourse. It indeed needs to be asked if the development plans for
the adivasi areas, the tribal sub - plans are reflective of adivasi life style and
their vision for democratic development? The answer is again, an emphatic
no. Similarly, cannot the land in the hands of the villagers, be prioritized and
reserved for food security and agriculture? But, do really villagers have that
much of a say in whether they can retain their lands or must give it away, if
the State wants them to?

It is only when we confront and dialogue with the Planning
Commission for four hours, go to the Tihar Jail, convince some Committee
members to raise a voice from within, based on law and facts, does Montek
Singh Alhuwalia write to the Chief Secretaries of all the states to send their
village development plans for the Eleventh 5-Year Plan and calls for lakhs of
plans within a few weeks! Even with the polices that are posted on the
Government website, they are mostly only in English, and only after we raise
a hue and cry every time, it is posted in Hindi or some advertisement is
published in the newspapers and in any case, there is no informed public
debate on the same. This basic issue of the Planning Commission (a mere
executive authority) above the Gram Sabha (a constitutional authority) is a
question of grave import and pertinence for our democracy and those whose
rights are violated are left with no other option, but struggle, which is by and
large peacefully expressed.

Today, market values have taken precedence over human values and its
negative impacts are being seen all over the place. It may sound clichéd, but
the truth still remains that the corporates have the least regard for human
rights and though. they might wax eloquently about 'corporate social
responsibility!, the fundamentals of their social and political interests are very
different. They are now in a position to able to influence policy making, be it
environment or mining, health or education. The Prime Minister had recently
announced a seemingly huge debt relief package of Rs. 60,000 crores for the
farmers; while some of us are happy, this had led some to question the need
for such a 'generous' relief package and fear that it might set a wrong
precedent of debt evasion! While reservations may be a way of addressing the
historical injustices done to the oppressed castes, there are others who see it
as unnecessary and even being against the principles of equality. The ill-
informed nationwide protest is an example of this. '
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Laws and policies today are only facilitating and boosting the market.
The value of land that is acquired for a few thousands / lakhs by evicting
slum communities, when comes to the hands of the corporates or real estate
builders, spirals to crores of rupees. Thousands of crores have been allocated
for the renewal and re-development of 63 cites and towns by inviting private
investors and capital, creating a private-centric nature-devoid real-estate
mode of development. I've said this many times before that when agriculture,
pisciculture, horticulture is industry as per the SEZ Act, why not otherwise?
Why are these livelihoods not respected by corporates and supported by the
State when in the hands of the farmers and fish workers? The SEZ Act is a
legislation which secks to kill one (in fact many} kinds(s) of livelihoods and
establishes another kind of industry which does not even guarantce enough
livelihood security. The resultant inequity and inequality that exists; i.e.
providing subsidy and supportive prices to one kind of industry (ex. agro-
based corporates) and denial to the other (denial of minimum support price to
the wheat or other food crops of small farmers) through ‘open' markets and
'open’ policies is infact indicative, not of openness, but of closeness, a closed
and distorted perspective, according to which only machine-made production
is more valuable.

Take water for example, which for generations has been, as the
resource under the ground with the farming communities. There is no law to
this day on the right to guarantee water rights to the Gram Sabha and even
though some regulations on use of the ground water usage, it is more often
than not made applicable to the farmers, and they are reminded of the 'law' if
they dig a lengthier bore-well, while on the other hand, the companies are
given a free hand to extract ground water (just as adivasis who are hounded
for hunting a bird or animal for food even as the real poaching mafia or elite
poachers roam scot-free). If it is not an assault on the human right to water,
what else is it? What I am trying to say is, whether it is the city or village, or
the issue of land or water, these new laws are only causing discrimination and
exploitation, which is against the principle of democratic development and
this is the reason why struggles are on. Debt relief in such a situation may be
a temporary respite, but will our laws, policies and budgets be fashioned in
such a way so as to extricate our farmers, adivasis, farmers and fish workers
from the vicious debt and poverty cycle and trap is a question unanswered.

The Universal Declaration of Human Rights promulgated way back in
1948 laid out the basic human rights including the rights of women, children,
disabled, dalits, adivasis and others sections, all of which is part of the right
to life and livelihood through different socio-economic and cultural rights and
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if identified rightly, many more rights, including the right to democratic
development planning can be read from these.

If we really want to plan to ensure that no child is engaged in work,
this might not be possible merely by law or policy alone. The right to
development planning alone can guarantee this. The struggle against child
labour cannot be successful if we only harp on 'abolition of child labour'
alone without simultaneously not work towards and speaking for the right to
work of the right wage and right to wage of the adults, a just price for their
labour and produce. It is a harsh and cruel reality that while on the one hand
Ambani earns Rs. 40 lakh per minute, 93% of the country's labour force is
subsisting without any social security - pension, Provident Fund and they
might find it difficult not to send their children to work. We must point out
and address this discrimination that has been institutionalized, otherwise we
may never be able to resolve the challenge of child labour, because, an
average family in India does not have that much of economic security,
whereby the incomes of parents alone will be sufficient to run the family
without being supplemented. Therefore, every child is having to work and
children are reared for that purpose.

This will not be eradicated by merely bringing in coercive population
measures or Sanjay Gandhi style of family planning techniques. There is a
basic framework of rights which lays down the rights of women against all
kinds of violence. But as lbng as the right to property and right to planning -
national to local to domestic, is not vested and guaranteed in the hands of
women, until such time violence shall be inflicted on women, be it either in
the form of commercialising or commodifying them or even by treating them
as servants or equating them with 'Goddesses’. Only now is the issue of joint
land holding coming into some policy domain, but we still do not have an
overarching legislation guaranteeing the same. Existing statistics show that
while more than 2/3rd of the labour is done by women, cutting across caste,
class and sector, they are still not entitled to even less than 1/3rd of the
property and resources.

. Just as in the case of farmers, the right to decide the price for paddy,
soya bean, cotton etc. must be in the farmer's hands, only then they can be
saved from suicide and not just debt. Similarly, only when women will be
able to directly take control of their local and domestic economies, and their
entire families and not just produce and consume food, only when they will
have enough economic security to cater to the educational, health -and
nutritional needs of their children will the situation change. Instead of
guaranteeing this form of livelihood security, merely saying that there is
nothing in the hands of farmers and therefore their lands must be acquired or
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because they anyway commit suicides, they are shown the lolly pop example
of meagre-employment generating industrialization, which neither absorbs
the farmers nor labourers. This wrongful development planning model is
violating the human rights of these nature-based communities and a
fundamental systemic overhaul is needed to change this situation.

We had repeatedly met the Ministers along with a draft to provide
social security for 93% of the unprotected work force and we had asked for
Rs. 30,000 crores of the annual budget that would guarantee a basic social
security to this 93%, but what to speak of Rs. 30,000/- crores, not even 1000/-
crores came the way of these workers - the majority of the populace. The
939 of this workforce in this country would then raise the inevitable question
as to why on the one hand companies are given crores worth tax rebates and
incentives for achieving no ostensible public purpose, while they are denied a
relatively far less annual budget of Rs. 30,000/- crores which would
guarantee their basic social security including the right to food, health and
education. This is the query that an old construction worker or a domestic
worker has today and a concemn that they are being deprived of social
assistance in their difficult times. All this is only because development
planning is not democratic in the true sense of the term and the Government's
planning process are not informed by the guarantee of human rights.

It is another story altogether, that while asserting all these legal and
constitutional rights, we approach the judicial system, to which topic I shall
come in a while. The poor in the urban areas are aggrieved these days that
there is no justice from the courts. The urban poor are in many cases actually
displaced from their habitats or are forced to migrate from villages. They
constitute at least 40% to 60% of the work force in every city; they clean,
sweep, build, drive and run the city yet remain illegal and 'unauthorized' and
are branded as 'encroachers'. They, whose sweat and blood, whose work and
vote is legal, are themselves 'illegal citizens' and when after a days' hard work
they want to return to their dwellings and spend their night with their kids are
reminded of the cruel reality that the land underneath their feet is not ‘theirs’!

Many middle class persons and I doubt, even some law students, might
think that evicting and bull-dozing unauthorised colonies is totally justified,
where most of the residents are poor dalits or belong to other backward
classes and the minority communities coming not just from Bihar and Uttar
Pradesh, but shockingly in the recent years from Satara, Sangli, Konkan,
Vidarbha and other districts, within Maharashtra, thus debunking the
parochial regionalism of Raj Thackeray. But these poor are denied their right
over even that small piece of land even as Convention after Convention of the
United Nations speaks high of the right to housing and right to shelter and
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there are Special Rapporteurs to Commissions, but despite their voluminous
reports, when 75000 bastis are razed to the ground with a dastardly stroke,
the poor have to knock the doors of the High Court, taking the ground of
legal violations and the Chief Justice, who also happens to be a good friend
of Satheji passes a speaking order that, of course, everyone has the right to
housing. But nowhere does the written order say that the ruthless bulidozing
of these 75000 houses and slums by the State tantamount to violation of their
basic human and constitutional rights and therefore, the State must be
punished or if not that far, at least that they should be shown an alternative
and resettled somewhere else. The learned Advocate General must know that
the slum-dweller may as well be his car driver or domestic help or even law
office assistant. Later, all the basti-women, along with their children and
families took the initiative for struggle and occupied 78 acres of land in
Mumbai at a time when the police were busy rescuing the flood-affected.
Does not the State at least have a minimum duty of rehabilitating all those
who are not just displaced but destitutionalised due to the bulldozing of their
houses and communities? When the State behaves in such a way, the people
have no other alternative, but to fight for their basic survival.

So where is the law, Constitution and the judicial system, when these
lakhs of people scream for their rights but are denied the same? There are
many petitions and many more judgements and only recently we concluded
the Conference of the Campaign for Judicial Accountability and Reforms
where we had discussed the changing role of he Judiciary, which has come to
develop a dangerous position that the unauthorized slums must be bull dozed!
There are lakhs and lakhs of people living in the unauthorised colonies in
Delhi which the Supreme Court directed must be demolished! The MMRDA
has, by law, grabbed 995 villages and neither were the Gram Sabhas of these
villages consulted, nor were public hearings held and not just land, but
everything attached to it, including people’s livelihoods and resources, their
dignity and identity.

Today's SEZ law is an attempt to replace the Gram Panchayat
Development Commissioner with for which post high-ranking, yet low-
thinking officials are queuing up and walking freely out of ministries and
departments to become DCs and implement or rather not implement the
environmental laws and labour laws, more on behalf of the developers, rather
than on behalf of the people. At its sweet whim and fancy, the Government
and ruling party, if confronted with a threat to its vote-bank, pretends to
speak on behalf of the people, otherwise it goes ahead as in Ulhasnagar and
umpteen 'unauthorized' colonies, with a population up to 30,000 in Delhi
where the Government itself allowed people to settle, provided them, civic
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amenities, even voter cards, took and used their votes and now is demolishing
them. Today, corporates, who, we all know well are eyeing the land round the

‘cities and are backed by the elite middle class, comprising those who want

shopping malls and 'fresh’ retail, the real estdte developers and corporates are
even trying to influence the judiciary

In the name of opening IT parks, instead of using waste land, these
corporates are grabbing land and purchasing them for dirt-cheap prices,
which the SC is as well permitting. Many of the shopping malls on the
capital's border scape are illegal and it only dawned upon us later that the
CJs's son had interests in these mall-lands and the Court had shockingly ruled

‘that evicting these lakhs of people from their house for such elite

infrastructure and using even police force to do so is not in any way a
violation of their human rights or even legal rights!

The over-zealous attitude of the Courts, in pushing ahead the Inter
Linking of Rivers Project, in comparison to their political counterparts is
worth a mention. With no concrete information/assessment on what would be
social, environmental and cultural impacts on the people and -ecology and
how many lakhs would be displaced. The SC dreams of linking Ganga,
Brahmaputra, Yamuna and Kaveri, even a single Narmada dam is causing
untold, continuing and impending misery and the same Courts are
constrained to stop the dam after recording serious non-compliance and the
Government is forced to stop after struggles and exposure of corruption and
violation. Without considering such vital factor, the First Citizen of this
country makes a public statement in support of this gigantic Project, which it
is said cannot be contested as he is the President, bui when we assess this on
the plank of human and environmental costs, the pressing issues of water and
larger national interest, we can't but dispute, disagree and debate this Project
which lacks the basic eco-human vision and perspective and when someone
goes to the Supreme Court praying for directions that the Project must be
completed within 10 years not thinking where this 5,60,000 crores would

‘come from; from the World Bank, ADB or other IFls and corporate

investment, then naturally they would demand the water rights leading to
privatization of water, in a form worse than before and viclating people's
human right to water. So does this Project promote or end disparity? Without
assessing the cost-benefit options and rejecting even scientific premises,_ the
ignorance that the Court exhibits when it rules that the Project must be
expedited within 10 years is violating not just legal but also constitutional
rights and it is with great pain that we have to say this.

The role of the judiciaty vis-a-vis displacement is an important issue
and it is necessary to see what people frpx_n‘ Narmada to Nandigram are saying
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about the Court and how much or how little the Court in turn is respecting the
rights of these communities. People, who challenge this whole model and not
just beg for rehabilitation are saying that if planning of resources is carried
out according to them, without corporate-State terror, this kind of
displacement and dispossession would not have occurred. But this is not
happening and displacement of 100-200 villages has becomes a common
feature of today's rapid-takeover mode of development. But the Courts are
merely interested in rehabilitation, that too not a true implementation of what
is in the law or policy, leave alone concerning themselves with these deeper
questions of democracy.

The issue is, the Judiciary is slowly moving away from its own earlier
held position on human rights and justice and this is its challenge before us,
the citizens to be able to get the court to ensure implementability of its own
rulings. For example, sending Commissions of inquiry in cases of human
rights violations, which was quite common earlier has become very restricted
now. It is, therefore, an issuc for movements also to think ten times before
approaching Courts where major issues of large communities are involved, as
even a single wrong judicial stroke may prove fatal for the people.

Our judicial system, which is primarily a British legacy maintains a
distance between the judge and the people and our adivasis or basti-dwellers
even today are not made comfortable to stand and speak before the judge.
The Judiciary-PIL system, I feel should also be decentralized with minimum
distance between the judges and the petitioners. This should have happened
long ago, in all these years of independent India but has not materialized even
today and we must speak in English in the High Courts and Supreme Court,
even today we must say My Lord, even today the whole court atmosphere is
very choking and alien to the ordinary Indian, T hope all you legal experts and
professors, will ponder over this. Agreed, delivery of justice is very sacred,
but that will not happen by merely propitiating the Goddess of Justice. That
piousness can be associated with the true spirit of democracy if it can take the
people's vision for the right kind of justice and decision. Those of you in legal
circles will know how judges, ministers, big businessmen all meet in one club
or gymkhana in the evening and are comfortable with the 'values' of each’
other. You might think I am proposing very radical issues from this dais, but
all of this must be said and spoken because today the influence of the
corporates and the powerful elite classes is not just on the executive and the
legislature, which is no secret, but that influence is reached even on the
judiciary, which you all law practitioners and teachers, publishers and
students, and propitiators of law must question and pursue.

2009] ‘ ILS Law Review 13

The legal and judicial system should in fact stand up and support the
true pro-people development and oppose all unjust laws and policies which
favour the haves and go against the Constitution, Directive Princ.iples of State
Policy and are violative of human rights and give undue and unjust power to
the State, even as we must retain the right to comment on and the wrong
judgements. In the name of the curbing terror, State is in fact spreading more
terror and using the law as a tool; POTA, TADA, ULPA, CPSPA, AFSPA
arc all example of this, which grant undue powers with impunity to the
beyond police and armed forces, as if the IPC and Cr.P.C. are not enough and
these draconian legislations are invoked mostly against those who raise all
the people's issues that I have put forth before you, i.e. democratic
development, human rights, Constitution etc and question the high and
mighty. Peaceful activists like Dr. Binayak Sen and Abhay Sahoo are
examples of this who are given jail and denied bail.

All of you law students should raise a voice, knowing the Constitution.
There is an entire breakdown of democracy in Chattisgarh. On the one hand
we condemn violence by the Maoists, but in the name of countering Maoism,
the State has armed private gangs and let loose the monster of Salwa Judum,
displacing 60,000 adivasis from more than 300 villages who are now herded
in tin camp and forced them to join the state armed force. Any organization
working on the health, education or relief for these adivasis is branded as
'naxal' and put behind bars and their institutional registration is being
cancelled, for questioning Chattisgarh's violent development policy. Such
black laws are prevalent in different states in different ways just as anti-
conversion legislations are used mostly to put the minorities behind bars, be it
in Orissa or Chattisgarh. All such laws, in various ways trample the right of
communities to propose alternatives and true development planning ways.

Terror being unleashed in the name of development, today, has reached
its peak and we are staring face to face with a political system which is rooted
in corporate, exploitative and capitalist forces, which seeks to nullify human
rights and to combat this, it will not be sufficient for us to just wage a legal
battle or knock the doors of the Courts, but we must enter the real battle fray
and this need not be only the role and domain of social activists but also of
lawyers like you. Satheji's message was this. He never hesitated to come and
stand by the Narmada struggle even during the thick of repression. He, alorllg
with Neneji and Poonawalaji was always with the movement and he being_ in
a respectable position of a Principal never felt that he was doing anything
‘wrong', despite the fact that so many questions are raised about movements.
He was never affected by the inhibitions that many people have; that their
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careers and jobs would be affected by standing along with the struggles and
movements.

Law and justice is a very wide regime and realization of human rights
will not fully be attained by wearing black courts and fighting within the
Courts alone. There are cases where lawyers walk up to us and say that
despite all pleading, in the last minute the Judge himself says that he has his
shares in that company, in Vedanta for instance, but he still sat in Judgement
in that case. In Vedanta's case, for example, while the Judge had taken a
position that the company had entered into all the agreements and contracts in
a illegal way, but said that Sterilite, the parent company, can still execute the
contract on behalf of Vedanta, One is at a loss of words to respond to such
Judicial pronouncements.

There are umpteen number of such examples and after such
judgements, best of people's lawyers like Prashant Bushan, Sanjay Parikh,
Shanti Bhushan, Kamini Jaiswal, Girish Patel, Anil ‘Trivedi, Nitin
Pradhan,Y.P. Singh are constrained to say, "we as lawyers alone cannot stand
the might and unjust power of these builders and companies and cannot win
cases- even within the lawful framework". So from a time when social
activists were dependent on lawyers appealing them to draft petitions, stand
with them, explain the law to them, today we are in a situation where lawyers
are needing active and conscientious activists to stand by them in the court of
law. This is a not just a watershed in the people's movements but also

indicative of declining judicial trends. How many more examples can I give?

I can just recall Satheji and appeal that we all must live up to his legacy and
your University and all his well-wishers and associates, stay with people's
movements in our larger aim to achieve eqmty, peace, justice and true
democracy.

Disability, Health And Human Rights
Amita Dhanda’

This article is based on a lecture I delivered in honour of
Prof.S.P.Sathe, as a part of the 2" Prof. S.P.Sathe Memorial Event 2008 at
(LS, Pune. It is ironical that my first major lecture at ILS, Pune was
delivered in the absence of Prof Sathe, when he as a mentor, friend and
colleague was a substantial presence in my scholastic life. As we meet each
year to celebrate this towering scholar, the number of people who knew him
in person will keep coming down, I therefore think it is appropriate to
recount what makes for star scholarship. This recounting is especially
required because it is increasingly believed today that scholars should also
make a show of their superior knowledge and thus aggressively sell
themselves. It is this belief perhaps which causes many a young legal scholar
to pretend to know more than they in fact do. Whilst arrogance is about
flaunting what you know; modesty is about knowing what you do not.
Similarly, whilst wit is something that you test on the other; humor z's.
something you test on yourself. A good scholar needs both modesty and
humor but most importantly needs to be a good human being who recognizes
his own frailty, neediness and connection with the rest of humanity. Prof.
Sathe was a scholar who epitomized each of these qualities’. I think ILS
would be able to hold a Sathe Memorial Event for years to come because of
the huge capital of goodwill that Prof.Sathe has left with the institution,
Irvespective of their other commitments more and more people would keep
coming back to ILS, Pune because they knew and learnt from Prof.Sathe, and
the encounter made them that much the more worthy human beings.

I.. Introduction

Whilst the right to health has been recognized as a vital socio-
economic right, the contours of this right are far from settled®. Does the right
guarantee a minimum quality of life or does it aspire for the ideal standard.
When claims are made against the state to guarantee the right to health what
is it that the state is required to do? Is the state required to thwart practices

! Professor of Law, National Academy of Legal Studies and Research, Hyderabad, Andhra Pradesh,
India. Spoke on “Human Rights of People living with  Disability”™ on 9™ March, 2008, in the
Conference on ‘Humar Rights, Law & Development® held under the auspices of Prof. S.P.Sathe
Foundation, “Remembering 5.P.Sathe” . '

1 For an analytical review of Prof Sathe’s major writings see Amita Dhanda “Powering Besponstblhty,
Conscience Keeping in Public Law : the Scholarship of § P Sathe™ 1(1) The Indian Journal of

 Constitutional Law 1 { 2007) ]

*  The Committes on Economic Social and Cultural Rights has attempted to address some of this
formlessness in General Comment 14. This comment has to be looked at closely in order to
understand- the extent of State obligations under this right. Whilst this comment dg&c not 'rr}a:ke
reference to persons with disabilities, this enunciation holds relevance for persons w1th. disabilities
insofar as the Convention on the Rights of Persons with Disabilities has asserted equality and non

discrimination for persons with disabilities.
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that endanger health or is it only required to inform the populace of the
harmful health consequences of certain kinds of behaviour? Should the State
provide the opportunity to all persons to live as a healthy life as they deem
fit? Or should it make health a functioning which is guaranteed to all whether
or not they desire it*? The question with which I wish to begin this article is
whether health is an objective standard of well being which can be made
available to all or is health a subjective standard which would vary from
person to person and therefore cannot be objectively guaranteed. If the right
to health is perceived in subjective terms then what the state needs to do is to
accord to all persons the opportunity to aspire for this right in accordance
with their own perceptions. If health is viewed in objective terms then the
state needs to . weed out all such behaviours and practices which diminish the
objective standard. Perhaps, the truth lies somewhere in between these
polarized positions. The veracity of this contention can be demonstrated
when we examine the right to health in the context of disability.

The right to health has been posited as one of the important social
economic rights. It has often been asserted by the Indian Supreme Court that
the right to life is not just a right to bare physical existence, instead the right
is a right to a meaningful life and such a meaningful life can only happen for
all people if the right to health is guaranteed to all’. Whilst the pre-eminence
of right to health in the right to life discourse is unexceptionable, the contours
of this right begin to alter when the question is raised in the context of
disability. This alteration primarily happens when primacy is accorded to the
health paradigm and disability is perceived as an aberration which needs to be
corrected, alleviated or treated in order to restore the person with disabilities

to health.

How should we forge the connection between health and disability
from a human rights perspective? The answer to this query would differ
depending upon whether we undertake our journey from health to disability
or from disability to health. This article sets up an argument for looking at
the right to health within the paradigm of disability along with elaborating on
the reasons which make the examination of disability within the paradigm of
health unacceptable.

Martha Nussbaum makes the distinction between capability and functioning whereby the former

signifies opportunity the latter means an on ground cperationalization of the opportunity. Nussbawm in

the main believes that all humans should be accorded the opportunity to grow and develop and the
decision whether to avail or not to avail the provided opportunity should remain with the individual.
The only capability for which she makes an exception is the right to education where she wants and
laws and policies not to just create educational structures but to ensure that children in fact access
education. In the case of health however she wants the choice of accessing health services to remain
with the individual. Sec Martha Nussbaum Frontiers of Justice Disability , Nationality, Species
Membership, New Delhi Oxford University Press, ( 2006)

3 Maneka Gandhi vs Union of India (1978) 1 SCC 248; Francis Coralie Mutlin vs Administration Union
Territory of Delhi (1981) 1 SCC 608; Parmananand Katara vs Union of India (1995) 3 SCC 248;
Vincent vs Union of India AIR 1987 SC 990.
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The article proceeds in the following sequence. It firstly looks at
disability from the lens of health and then proceeds to examine health from
the perspective of disability. It next elaborates on how the right to health has
been enunciated in the recently concluded United Nations Convention on the
Rights of Persons with Disabilities( hereinafter CRPD) and indicates how
[ndian legislations on the health of persons with disabilities would need to be
changed to make them consonant with the CRPD. The article concludes by
underscoring how the explicit rights based approach of the new Convention
could alter the relationship between health and disability.

I1. Disability in the health paradigm

Health according to the World Health Organization is not just an
absence of disease but a state of being which encompasses physical, mental,
and emotional health. This holistic conception has often been criticized for
setting up such a high standard of health that nobody can be termed healthy.
I think that the definition is salutary to the extent that it alerts us to the fact
that being healthy is a state of being that is more complex than being not ill.
My difficulty with the definition and with the general medical discourse on
health emanates from the prototypical terms in which it conceptualizes the
human. There is a uniform universal standard of the healthy human being
and every departure from the same is an abnormal unhealthy aberration. If
you look at disability with such a perception of the healthy human, then you
necessarily view disability as an aberration, which is pathological, hence
needs to be fixed. When we speak of mental, physical, sensory, and
intellectual disabilities we are evaluating persons with disabilities on the ideal
standard of the perfect human being and finding them deficient.

If the connection between health and disability is forged in this
manner, then what would be the role allocated to the health service provider?
Necessarily the service provider would be asked to set matters right. This
could be by corrective surgery, invasive treatment or through aids and
appliances. Irrespective of their intrusive nature, the various remedies are
seen as unproblematic because they claim to have been devised in the best
interest of the person with disabilities. This perspective presumes that any
departure from that prototypical standard of being human is not desirable;
and hence any effort to bring the human close to the prototype would be
necessarily wanted. There is thercfore no need to explain or justify the
intervention. An automatic consequence of this perspective is that it focuses
attention on the particular disability to the exclusion of all else and thus
objectifies persons with disabilities.

- When you see disability as deficit you also see the person with
disability as deficient. Such attribution of deficiency reduces the value of a
life with disability hence the need to cherish nurture and develop such a life
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for its own sake is not felt. Importantly, since the deficiency is perceived in
the person rectification has also to be of the person. There is no need to
examine the socio political context within which the person is functioning
and determine how modifications in that context could assist individual

function.

When disability is seen as deficit, the person with disability is viewed
as an inadequate non contributing member of the society. Effort should be
made to render the person functional, however if those efforts fail, then the
philanthropic and welfare impulses of the non disabled should take over to
make the best possible provision for persons with disabilities. This non
contributory perspective on disability influenced the exclusion of disability
from the original social contract charter and make provision for it only in
subsequent social arrangements®.

~ Another consequence of the medicalized perspective is the belief that
disability can be prevented. Consequently, public policy planners are asked
to invest in preventive strategies be they: invasive prenatal diagnostic
techniques; safe working places or a healthy environment. Whilst the need to
engage with creating a safe world is undeniable; such engagement will not
oust disability from the human experience. If the ubiquity of disability is
conceded then evidently disability needs to be perceived in other than deficit
terms. The medical perspective on disability does not allow for the same to
happen.

" IMI. Health in the disability paradigm

If you approach the question of health from the disability paradigm, the
first thing you accept is that the prototypical human is a myth. The reason
why the myth persists is that a majority of human beings are able to fit into
the social mould and pretend that their departures from the prototype are
unimportant. Since the differences of persons with disabilities are more
explicit and evident, they do not have the liberty of passing off, which is
available to the rest of humanity. If disability is perceived as difference and
not deficit then the approach to the health question alters. The question no
longer is to how to fix the mind and body so that they can function in the
subsisting world. The question rather becomes how to. modify the world so
that it can accommeodate all kinds of bodies and minds. If there is wide
diversity in human beings, then any effort at essentializing the human would
necessarily exclude those who cannot fit the mould. If diversity is recognized
then the mould would need to be more flexible. It is absence of flexibility in

®  For a detailed critique of the social contract theorists on this count see Martha Nussbaum Frontiers of
Justice, supra note 3. And for a review of Nussbaum’s book see Amita Dhanda * The Jurisprudence of
Inclusion” 7 Journal of the National Human Rights Commission { Dec 2008)
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the mould and not the deficiency in the human which results in exclusion.
Addressing questions of health from the disability perspective therefore
would ask for social formations to be revisited and to be so constructed that
they accommodate persons with disabilities. These accommodations would
need to be undertaken in all parts of the social system, be it education, work,
transportation, sports, leisure.

“Tare Zameen Par’ struck a chord with so many of us because it asked
the educational system to individuate and look at the learning capabilities of
each child; instead of functioning on a uniform paradigm and beating every
child into submission. This homogenization that we find at school level
continues in college and university, when at every level there is a need for
individuation and recognition of difference. A case is not being made against
uniform policies. Rather a contention is being raised for recognition of the
fact that such uniform policies may not cover all persons. Consequently such
uniform policies should be so implemented that no person falls within the
cracks. And this treating of each person as an end in herself is at the heart of

human rights.

When we addressed disability in the health paradigm, we saw disability
as aberration. But when we looked at health in the disability paradigm we see
disability as difference. This movement underscores the humanness of the
person with disability. With the recognition of this humanness comes the
acceptance that a person with disability aspires for the same kind of life as
everyone else. He or she has the same emotional, physical, sexual needs as
everybody else, the same need for affiliation as everybody else. If the WHO
definition of health is taken on board then it is essential that every human
being be provided the opportunity to live a full life connected with the rest of
humanity. It is this connection which makes an individual physically,
mentally, emotionally and spiritually healthy and for this to happen it is
extremely important that we recognize the personhood of persons with
disabilities.

IV. The Right to Health in the CRPD

The CRPD it is often asserted does no more than guarantee to persons
with disabilities, the same rights that have been made available to the rest of
humanity. Evidence of such like assertions is strewn in the preparatory
papers of CRPD®. Even as the veracity of this contention is not being
questioned, it is important to appreciate that the convention in accepting

7 Taare Zameen Par is a Hindi movie which explores the trials and tribulations of a young boy with
dyslexia-in the school system and asks for individuation of education techniques, compassion and
humanism in the leaming environment. . )

These papers can be virtually accessed on the un enable website hosted by the department of economic
and social affairs.
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disability as a part of human difference reconstructs the human, and such
reconstruction alters human rights discourse.

Since the CRPD celebrates disability as a part of human diversity’, its
primary concern is to provide space to persons with disabilities in current
socio-political discourse. To that end, the CRPD adopts the social model of
disability'® which is concemed with modifying the world to accommodate
disability and not to so rectify persons with disabilitics that they can
somehow fit into the subsisting world'’. In the light of the above-mentioned
analysis it can be contended that the CRPD examines the right to health from
a disability paradigm and not the other way around.

The chapeau to Article 25 recognizes that persons with disabilities
have the right to enjoyment of the highest attainable standard of health
without discrimination on the basis of disability. This assertion questions the
deficits based perspective on disability which diminishes the value of the life
of persons with disabilities. Since it is a devalued life the obligation to
nourish, nurture and save it is not seen as evident and obvious. Thus, cven as
persons with disabilities need to have greater access to healthcare facilities,
such healthcare is often provided in a half- hearted manner. The loss of a
disabled human life it is believed is not the same as the loss of a human life.
The disability as difference perspective which the CRPD adopts underscores
the humanity of persons with disabilities, restores value to disabled lives, and

thus supports the assertion by persons with disabilities to the right to.

healthcare on an equal basis with others.

Article 25 of the CRPD elaborates upon the right to health. However,
the CRPD’s perspective on the health rights of persons with disabilities
cannot be only deduced from this article. Rather the depth of the Article 25
commitment can be fully understood only by connecting it to the other
articles of the convention which unequivocally stress that the value of a
disabled human life is no less than any other. Article 10 requires state partics
to take all necessary measures to ensure the effective enjoyment of the right
to life by persons with disabilities on an equal basis with others. Article 11
obligates states to take necessary measures to ensure the protection and safety
of persons with disabilities in situations of risk, including situations of armed
conflict, humanitarian emergencies and natural disasters. Whilst 25 (f) shows
awareness of discriminatory social practices which devalue or extinguish the
life of persons with disabilities. The clause therefore requires prevention of
discriminatory denial of health care or health services or food and fluids on

‘the basis of disability.

¥ See Article 3(d) which lays down “respect for difference and acceptance of persons with disabilities as
part of human diversity and humanity” as one of the General Principles informing CRPD.

®  See para (¢) of the Preamble of CRPD

' See para (v) of the Preambile; articles 3(f) and 9 of CRPD
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Clause (a) of Article 25 requires that persons with disabilities be
provided with the same range quality and standard of free or affordable health
care and programs as provided to other persons including in.the area of
sexual and reproductive health and population based public health
programmes. This clause needs to be read along with Article 23 which
mandates state parties to take effective and appropriate measures in all
matters relating to marriage, family, parenthood on an equal basis with
others. Article 23 recognizes that persons with disabilities have the right to
decide freely and responsibly on the number and spacing of their children and
to have access to reproductive and family planning education.

The need to recognize the right of persons with disabilities to sexual
and reproductive health is especially important because of the ease with
which sterilization of persons with intellectual and psychosocial disabilities is
proposed and practiced'>. This practice is often justified by the fact that
persons with intellectual disabilities are special targets of sexual exploitation.
Such like justifications seem almost oblivious of the fact that sterilization in
no way prevents sexual exploitation; it only ensures that there are no
embarrassing social consequences of the same. Further such like practices
only perceive the bodies of persons with disabilities as objects of prey; that
these bodies also house the hopes, desires, aspirations of persons with
disabilities is beyond contemplation. The recognition of the right to sexual
and reproductive health is important because only subsequent to such
recognition a whole range of interventions which allow for the realization of
the right would begin to be devised.

Article 25 (d) requires health professionals to provide care of the same
quality to persons with disabilities as to others including on the basis of free
and informed consent by inter alia raising awareness of the human rights
dignity and autonomy of persons with disabilities. This commitment again
needs to be read along with other articles of the convention which stress on
the legal capacity, liberty and integrity of persons with disabilities. Thus,
Article 12 reaffirms that persons with disabilities have the right to recognition
everywhere as persons before the law and recognizes that persons with
disabilities enjoy legal capacity on an equal basis with others in all aspects of
life. Article 14 (b) guarantees to persons with disabilities the right to liberty
and security of person on an equal basis with others and bars the existence of
a disability to be a justification for deprivation of liberty. And Article 17
provides that every person with disabilities has a right to respect for his or her
physical and mental integrity on an equal basis with others.

" The question of sterilization of underage girls with intellectual disability at Shirur Hospital Pune is
still hanging fire and under scrutiny of the Bombay High Court. For some of the constitutional
questions around the procedures See Amita Dhanda “ Womb Removal of Women with Mental
Retardation: Constitutional Constraints on State Power” Samadhan News { March 1994)
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The norm of informed consent is especially problematic for persons
with psychosocial disabilities because the mental health laws of several
countries permit interventions on the strength of surrogate consents”. In
several personal testimonies, persons with psychosocial disabilities have
interrogated such forced interventions and termed them anti health. Such
interventions, they contend, which have been ostensibly made to protect their
health cause severc damage to their sense of self, personhood, and dignity.
Persons with psychosocial disabilities have also testified that they found it
easier to recover from the so called illness than from the health intervention;
consequently they sought an express prohibition on forced interventions in’
the CRPD'. The CRPD does not contain an article which expressly prohibits
forced health interventions. However, the convention recognizes the physical
and mental integrity of all persons with disabilities. It prohibits the use of
disability to justify deprivation of liberty of persons with disabilities and it
guarantees liberty rights to persons with disabilities on an equal basis with
others. It further requires that all health interventions should be made
respecting the norms of informed consent and confidentiality. In the face of
these provisions it can be contended that the CRPD frowns upon forced
interventions even if it does not expressly prohibit them. A conclusion which
is further strengthened by the fact that the CRPD guarantees to all persons
with disabilities the right to participate in their own health care decisions as
an integral part of the right to health.

The recognition of the right to sexual and reproductive health of
persons with disabilities was important because they are viewed as asexual
beings. And recognition of the right of persons with disabilities to participate
in their own health care decisions® is crucial because they are stereotyped as
helpless uninformed and dependent. To offset this objectification, it is
necessary to expressly articulate the rights of persons with disabilities to
participate in their own health care decisions. This right to participation
would require that persons with disabilities are informed of the proposed
health care interventions and their consent for the same obtained. The
obligation of obtaining informed consent would stand fulfilled only when
information is provided in accessible formats to persons with disabilities,
illustratively: the use of Braille for blind persons; sign language for the deaf;
and plain language for persons with intellectual disability.

" Peter Bartlett and Ralph Sandland Mental Health Law and Practice Oxford University Press { 2 Edn
2003) : '

¥ Forced Interventions First Person Narratives (Bapu Trust Pune 2005)

" This assertion is being made with awarcness of the fact that the heaith care system in Indiz is not very
sensitive to patient rights. Consequently, the participation of patients in decisions surrounding their
own health care is more prompted by individual personality than systemic facilitation.
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Whilst critiquing the medical model on disability, I had questioned the
“the fix it” perspective of the model. How the model operates on the belief
that every person with disability would necessarily wish for correction,
alleviation or treatment of their impairment; hence every effort should be
made to undertake such procedures. If the procedures succeed then well and
good if not persons with disabilities should continue to live thejr devalued life
on the sufferance of others. Even as I disagree with this perspective of the
medical model, I do not deny that the Impairments of persons with disabilities
do contribute to enhancing their life difficulties. In such a situation,
healthcare interventions which prevent the onset of secondary impairments or
mitigate the limitations of the primary impairment would be an integral
component of right to health for persons with disabilities. The difference
between the medical model and this rights based intervention is that the
choice to opt for the preventive intervention resides with persons with
disabilitics. It is not presumed that such intervention would be necessarily
desired or not desired. As there are advantages and disadvantages in both
approaches, it is only appropriate that public policy should let persons with
disabilities decide. It is this perspective which has found inclusion in article
25(b) of CRPD.

V. Modifying Health Laws in the Light of Disability Human Rights

India has both signed and ratified the CRPD without any reservations
or interpretative declarations. We have therefore undertaken to modify
domestic law to bring it in consonance with CRPD. In this last segment, I
wish to flag the changes that would need to be brought into domestic law to
fulfil this international obligation.

The Persons with Disabilities (Equal Opportunities, Protection of
Rights and Full Participation) Act, 1995 (hereinafter PWDA) makes no
mention of the health rights of persons with disabilities, though it requires
schemes to provide aids and appliances to persons with disabilities'®. In fact,
the only statutory provision which may seem to have some health related
focus is the section which deals with prevention and early detection of
disabilities'’. This section makes an unproblematic adoption of the medical
model of disability and hence provides for screening of “at risk” cases and
measures for prenatal and peri-natal and post natal care of mother and child
along with awareness campaigns highlighting the procedures for preventing
disability.

The PWDA was enacted to recognize the rights of persons with
disabilities. Whilst the title of the statute promises full participation, the

'®* " Section 42 PWDA
Id section 23.
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section on prevention reinforces the diminishing outlook on disability. It is
true that Government need to adopt strategies that protect life and prevent
disability. These strategies are of interest to humanity at large but cannot be
presented as policies that are protecting the rights of persons with disabilities.
The inclusion of this section in PWDA means that the budgetary allocations
for persons with disabilities stand diverted to concerns which in no way
promote their rights. It is for this reason that the CRPD does not have an
article which speaks about the ‘prevention of disabilities but allows for
initiatives that minimize existing disability and prevent secondary ones.
Insofar as Section 23 of PWDA cuts at the very root of disability human
rights, it is only appropriate that this section is deleted from the Act. In order
to recognize the health rights of persons with disabilities, a provision drawing
inspiration from Article 25 of the CRPD needs to be included.

The Mental Health Act of 1987 regulates the admission and discharge
of persons living with mental illness in psychiatric hospitals and nursing
homes. The statute primarily regulates the compulsory provision of
institutionalized services to persons living with mental illness; even though
there is a provision which allows persons living with mental illness to
voluntarily access psychiatric services'®. The coercive import of the act is
borne out by the fact that whilst there is a provision by which voluntary
institutional treatment can be provided compulsorily'®; there is no provision
which permits the reverse process.

The definition of disability in the CRPD includes both mental and
intellectual disability. The use of the terms intellectual and mental shows that
the CRPD extends to both persons living with mental retardation and mental
illness. Article 12 of the CRPD recognizes that persons with disabilities
enjoy legal capacity on an equal basis with others in all aspects of life. The
use of the phrase all aspects recognizes that persons with disabilities possess
the capacity to take their own healthcare decisions and this capacity is not
lost even if persons with disabilities require suppoft to exercise this
capacity™. )

Article 14 of the CRPD, guarantees to all persons with disabilities the
right to liberty and security of person on an equal basis with others. This
article also states that persons with disabilities shall not be deprived of their
liberty unlawfully or arbitrarily and that the existence of disability shall in no
case justify a deprivation of liberty. The cumulative effect of the disability
prohibition and the recognition of the nmorm of equality and non-

" Section 15 MHA

' Id section 18 (3).
2 Eora detailed analysis of the legal capacity provision in CRPD sec Amita Dhaoda “Legal Capacity in

the Disabilities Rights Convention : Stranglehold of the Past or Lodestar of the Future’ 34(2) Syracuse
Journal of International Law and Commerce 429 (Spring 2007)
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discrimination render the validity of mental health treatment laws
questionable. This interrogation is strengthened by Article 17 which provides
that every person with disabilities has a right to respect for his or her physical
or mental integrity on an equal basis with others. General comment 14 on the
right to health has included acceptability as one of the standards to which
healthcare services need to conform. Acceptable health facilities goods and
services are those which are in conformity with human rights and medical
ethics. The need to fulfill this criterion also finds expression in Clause (d) of
Article 25 which requires health professionals to provide care to persons with
disabilities on the basis of free and informed consent.

The CRPD has not explicitly prohibited forced interventions; but
neither bas it permitted them. Further, in the manner in which it has dealt
with right to liberty, integrity, health and legal capacity, it is not possible to
continue with forced interventions. Thus, the rights recognized by CRPD
have de-legitimatized legal, social and medical practices whereby persons
living with illness are provided compulsory treatment. In order to bring the
Mental Health Act in conformity with the CRPD, it would be necessary to
dismantle the compulsory care provisions in the statute. On a more positive
note provisions which mandate the state to provide available, accessible,
acceptable and quality health services for persons living with mental illness
would need to be incorporated.

The National Trust for the Welfare of Persons with Autism Cerebral
Palsy, Mental Retardation and Multiple Disabilities Act, 1999 (hereinafter
NTA) is a statute which primarily concerns itself with setting up protective
regimes for the disabilities brought within its purview. The statute is not
directly concerned with health related questions and hence it may be
irrelevant to examine its provisions in this exposition on the right to health of
persons with disabilities. However, since it is the only legislation by which
certain disabilities namely autism and multiple disabilities have been
recognized it would be necessary to consider where to provide the health
rights of these disabilities. These segregated regimes of disability rights
make for a situation where some persons with disabilities are denied some of
their human rights. This question of differential protection would need to be
g{d;egs;d in the exercise to harmonize national disability .laws with the

V1. Conclusion

The above exposition showed how the construction of disability
changed depending upon whether it was addressed in the health or the
disability rights paradigm. It demonstrated that the CRPD has opted for the
disability as diversity approach propounded by the disability rights paradigm.
And lastly deliberated upon the ways in which Indian disability laws would
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need to alter to be in accord with the CRPD. The CRPD regime has altered
the interplay between health and disability and set up a more subjective
standard of human well-being. Insofar as the CRPD is the latest inclusion in
the pantheon of Human Rights Conventions, the modification is not only of
relevance to persons with disabilities. In this concluding segment, I wish to
address the significance of this change to human rights jurisprudence.

T think the single most important change that has been ushered in by
the CRPD is that it has made the individual person and not the health service
provider central to the discourse on health. It sets up a dialogue between the
providers and recipients of health services, whereby, the providers are being
asked to customize theitr knowledge and skills in accordance with the needs
of individual recipients. The principle of reasonable accommodation cannot
operate without a thorough knowledge of the needs of the individual person
with disabilities. The movement of patient rights has been an effort to remedy
the power asymmetry between doctor and patient. Despite some gains the
movement has enjoyed limited success because it has at no point questioned
the fundamental premise of the health care system that the human body is

meant to function in a certain manner and any departures from the same need

to be set right. The Disability Rights movement has shaken this belief in the
human prototype; the destabilization of this belief has the potential of altering
the power symmetry between health service providers and recipients. This is
because in the disability rights model the health service provider cannot
undertake his tasks without the information provided by the recipient. This
relationship of parity that the CRPD needs to set up between provider and the
recipient provides a paradigm which is worthy of emulation in all health
setings. The CRPD in providing a precedent of respectful interaction
between health service providers and recipients inaugurates a mode of
communication in the realm of health services which has relevance for all and
not just to persons with disabilities. It would be therefore appropriate to
contend that the interplay between health and disability has deepened the
‘human righits content of the right to health for all. Consequently all those
concerned with furthering the right to health need to engage with this model.

The Tragic Decline Of Criminal J urisprudencel

Colin Gonsalves*, Dhairyashcel Patil, &
: Robert Rothkopf

The police have made shrewd use of the media. In concert, they
have propagated the notion that the law and the judiciary are too lame to
curb crime or deal with hardened criminals. Rather than identify the
real weaknesses (shoddy police work and backward methods), the
criminal justice system has yielded to the media’s blind criticism and
responded by boosting the conviction rate. This has been achieved at the
expense of crucial Supreme Court precedents that once safeguarded the
fundamental right to a fair trial.

In this article we analyse recent Supreme Court judgements that
have vandalised criminal jurisprudence and overtarned long-established
principles. From condonation of torture, to admissibility of confessions

‘made to police officers, the damage is widespread.

Background

Over the last 15 years, criminal law protection of the accused has been
steadily dismantled. It began with the misconceived perception within the
highest levels of the judiciary that the rights of the accused were too
extensive and in need of review.

This was fuelled in large part by a systematic media campaign
conducted by senior police officers: They made national television-
appearances to coincide with high-profile cases and capitalised on the
public’s frustration with the criminal justice system. In their statements, they
relentlessly berated the judiciary claiming that having .captured dreaded
criminals and terrorists, the judiciary’s hyper-technical application of human
rights simply let them off at the drop of a hat. They claimed that the
judiciary’s tendency to grant bail or acquit criminals because of dogged
adberence to notions of fairess further punished the victims of crime.

The police frequently presented false information to the public on
various TV programmes. For example, they claimed that the rate of
conviction in Indian Penal Code (IPC) cases was only 10%, the true figure
being closer to 50%. They also misrepresented convictions in TADA (The
Terrorist and Disruptive Activities (Prevention) Act 1987) cases, claiming
that the conviction rate was a mere 5%. They neglected to mention that the

A renowned Human Right Activist; Executive Director and Co-founder of Human Rights Law
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vast majority of those accused under TADA are detained as “undertrials” for
5 years or more before their trials even begin. The low conviction rate
actually reflects police propensity to misapply TADA to normal criminal
cases, and innocent people.

The police successfully shook the confidence of the higher judiciary
and consequently initiated the destruction of crucial safeguards within the
criminal justice system.

Of course, judges would not appear on primetime TV and point out
that most acquittals arise due to police corruption and their appalling
standards of criminal investigation. The police’s view prevailed, unanswered,
and their ideological campaign had the intended effect: Judges held public
perception, rather than principles of criminal justice, uppermost in their
minds. Embarrassed by the low conviction rate, this supposedly independent
judiciary has irresponsibly and arbitrarily accelerated convictions, in a bid to
appear tough on crime. Without regard to the rule of law or criminal
jurisprudence, the judiciary did whatever was necessary to be seen putting
criminals behind bars, denying bail and awarding the stiffest sentences.
Judges were afraid to entertain reasonable doubt as to the guilt of the accused
for fear of seeming weak.

The Judiciary never considered that the Constitutional rights of the
accused could be preserved whilst repairing their image. Their hasty public
relations exercise rallied to satisfy the upper-middle classes. The vast
majority of the poor see the criminal justice system as a great engine of
oppression where widespread torture is condoned by the judiciary and
innocent people are roped in while the rich get away scot-free. The Judiciary
do not have the backbone to uphold the Constitution in respect of poor and
working class people.

The Dilution of Criminal Law

India has a common law system. The principle of binding precedent
(stare decisis) demands that decisions of higher courts, and within them, of
larger benches be adhered to and followed by lower courts and smaller
benches respectively. It serves to limit the arbitrary power of the judiciary
and increase legal certainty, thereby strengthening the rule of law.

In India, frequent decisions made by small benches of the Supreme
Court have defied those of larger, even Constitutional (5 judges of more},
benches. Subsequently, their decision is followed in a series of cases in the
lower courts, setting aside the earlier binding precedent. The smaller benches
claim that the decision they ignore is “technical” or “only a rule of prudence”
or “merely a rule of caution”
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However, criminal law is, at its core, a set of technical rules and
procedures  that require a judge to be prudent and cautious. Criminal
jurisprudence lays down the path by which a judge is able to determine what
constitutes “reasonable doubt”. Once these rules are discarded a judge’s
discretion becomes unfettered. The “beyond reasonable doubt” criminal
standard is discarded and a judge does what he likes. He is able to convict or
acquit on the basis of gut feeling. The rule of law crumbles. The Indian
judiciary has indeed set out on this treacherous course. See below for a
survey of their most dangerous decisions.

Vandalism of Criminal Jurisprudence — A Selection of
Irresponsible Supreme Court Decisions

In this section, we survey the Supreme-Court-sponsored decay of
standards in criminal trials. The criminal law reports are rife with examples
of the negligent reduction in the quality of evidence expected from the police
and prosecution.

The analysis deals with the following:

Condonation of Torture

Blood Tests

Dying Declarations

Confessions

Lying Witnesses

Sealing of Articles Associated With The Crime
= The First Information Report (FIR)

= Arrest of Females

=  Chance Witnesses

«  Standard of Proof Lowered

= Condonation of Torture

There is something seriously wrong when the highest court of the land,
the Supreme Court of India, approves the use of torture by the police.

In Kamalanantha vs. State of Tamil Nadu (2005)*the Supreme Court
did not even whisper criticism of police who beat prosecution witnesses.
This matter related to an unpleasant case of sexual assault on Ashram girls.
The disgraceful dictum begins at paragraph 44 where the Supreme Court
decided that the failure of the police to follow s160 CrPC was permissible.
That section stipulates that a policeman may require attendance of witnesses
at a police station for questioning, but that women must be questioned in their
place of residence. The Ashram girls were taken to the police station for

2 20055 8CC 194
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questioning, in breach of that section. At first glance, this seems reasonable,
as it was held that:

At paragraph 44: “the Ashram cannot be the place for the
purposes of Section 160 Cr.P.C. and the victim girls were rightly
examined and interrogated in women police stations. They were
-removed from the Ashram to erase the fear psychosis from them.
It was for the safety and to serve the interest of justice, they were
removed from the clutches of A-1.”

However, the girls’ safety interests are hardly served if they are
subsequently beaten by police in the station during the interrogation.

At paragraph 58: “In the Police Station, we were enquired about
the character of Premananda Swami. Since Premananda has
already kept us under threat, myself and others did not reveal
anything to the police. After the police beat us, myself and other
girls informed that we were raped by Premananda. Only at that
time I came to know that Premananda Swami was having sexual
relattonship with other girls."

The Supreme Court, however, had no problem with this:

Paragraph 58 continued: “It is in that context the High Court
holds that so called beating could have mecant to shake-off
their inhibition and fear, to make them free to say what they
wanted to say. In the given facts and circumstances of this case,
beating will mean to remove the fear psychosis and to come
out with truth. We do not find any infirmity in the concurrent
findings recorded by both the Courts below on this count.”

= Blood Tests

In a long line of decisions, the Supreme Court has prudently acquitted
the accused when the police investigation is found to be grossly deficient.
For example, the failure of the police to show that blood, found on articles
obtained from the accused, actually belonged to the deceased has rightly been
excluded from the evidence.

In Kansa Behera vs. State of Orissa (1987)°, the Supreme Court gave
a solid ruling, overturning a life sentence and conviction of murder that was
based on circumstantial evidence:

At paragraph 12: “As regards the recovery of a shirt or-a dhoti
[garment worn around the waist] with blood stains which
according to the serologist report were stained with human blood

T 1987 (3) SCC 480
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but there is no evidence in the report of the serologist about the
group of the blood and therefore it could not positively be
connected with the deceased. In the evidence of the Investigating
Officer or in the report, it is not clearly mentioned as to what
were the dimensions of the stains of blood. Few small blood
stains on the cloths of a person may even be of his own blood
especially if it is a villager putting on these clothes and living in
villages. The evidence about the blood group is only conclusive
to connect the blood stains with the deceased. That evidence is
absent and in this view of the matter, in our opinion, even this is
not a circumstance on the basis of which any inference could be
drawn.”

At paragraph 13: “It is a settled rule of circumstantial evidence
that each one of the circumstances have to be established beyond
doubt and all the circumstances put together must lead to the
only one inference and that is of the guilt of the accused. As
discussed above the only circumstance which could be said to
have been established is of his being with the deceased in the
evening and on that circumstance alone the inference of guilt
could not be drawn.”

However, in a shocking display of naivety, a three-judge bench of the
Supreme Court in Subramani vs. State by Imspector of Police (2003)*
upheld a conviction of rape and murder of a teenaged girl based purely on
circumstantial ‘evidence. Blood stains found on the accused’s lungi (a
garment worn around the waist) was found to be human but its blood group
could not be matched to that of the deceased. The Supreme Court held at
paragraph 8:

“...[the] deceased had suffered bleeding injuries and the lungis
seized by the investigating agency from the accused contained
bloodstains. The serologist has opined that the bloodstains are
of a human being but was not able to establish the blood group.
As noted above, learned counsel for the appellant had
contended that in the absence of such identification of the
blood group the stains found on the lungi would not in any
manner inculpate the accused in the crime. We do not think
this argument can be accepted. The accused has admitted that
the lungis belong to him and were seized from him, for that
matter he says he gave the lungis to the investigating officer but

* 2003 (10) SCC 185
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he has not explained how the bloodstains which are at least
proved to be human blood came to be there on the lungis. The
absence of any explanation in this regard would only strengthen
the prosecution case that blood must have stained the lungis at
the time of the attack on the deceased... These factors coupled
with the fact that the appellant has failed to give any explanation
as to how and when he parted company with the deceased, in our
considered opinion leads to the one and the only conclusion that
the charged of rape and murder of Vaishavi levelled against the
appellant stands proved.”

« Dying Declarations

Dying declarations are admitted in evidence on the contraversial legal
maxim “nemo moriturus proesumitur mentiri —a man will not meet his maker
with a lie in his mouth”. The evidentiary weight assigned by the Courts to
dying declarations is heavy. In Dasrath @ Champa vs State of Madhya
Pradesh (2007)°:

At paragraph 12: “Though a dying declaration is entitled to
great weight, it 15 worthwhile to note that the accused has no
scope of cross-examinatjon. Such a scope is essential for
eliciting the truth as an obligation of oath could be. This is the
reason the Court also insists that the dying declaration should
be of such a nature as to inspire full confidence of the Court
in its correctness. The Court has to be on guard that the
- statement of deceased was not as a result of either tutoring, or
prompting or a product of imagination. The Court musi be
further satisfied that the deceased was in a fit state of mind after
a clear opportunity to observe and identify the assailant. Once
the Court is satisfied that the declaration was true and voluntary,
undoubtedly, it can base its conviction without any further

corroboration.”

The conditions required to “inspire full confidence of the Court” in the
veracity of dying declarations has been progressively and outrageously
degraded by a series of Supreme Court decisions.

Until recently, dying declarations were accepted on a cautious basis: A
magistrate may record a dying declaration if a doctor is present and certifies
that the injured was both: (1) conscious; and (2) in a fit state of mind, at the
time the declaration was made.

f 2007 (12) SCALE
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" In Maniram vs State of Madhya Pradesh (1994)° the Supreme Court
held:

At paragraph 3: “...in a case of this nature, particularly when the
declarant was in the hospital itself, it was the duty of the person
who recorded the dying declaration to do so in the presence of
the doctor after duly being certified by the doctor that the
declarant was conscious and in senses and was in a fit condition
to make the declaration. These are some of the important
requirements which have to be observed”.

In Paparambaka Rosamma vs State of Andhra Pradesh (1999)’, the
Supreme Court stressed that it was the doctor, not the magistrate, who is the
competent judge of both consciousness and fitness of mind. The distinction
between those two elements was also emphasised:

At paragraph 8: “In our opinion, in the absence of a medical
certification that the injured was in a fit state of mind at the time
of making the declaration, it would be very much risky to accept
me subjective satisfaction of a Magistrate who opined that the
injured was in a fit state of mind at the time of making a
declaration.”

At paragraph 9: “In medical science two stages namely
conscious and a fit state of mind are distinct and are not
synonymous. One may be conscious but not necessarily in a fit
ls‘;taltc of mind. This distinction was overlooked by the courts
elow.” '

Both decisions were made by a three-judge bench. Both were departed
'frorr} by another three-judge bench of the Supreme Court in Koli Chunilal
Saviji vs State of Gujarat (1999)*:

At paragraph 7: “In the case of Maniram vs State of M.P. no
doubt this Court has held that when the declarant was in the
ho‘spital itself, it was the duty of the person who recorded the
dy}ng declaration to do so in the presence of the doctor and after
being duly certified by the doctor that the declarant was
conscious and in his senses and was in a fit condition to make
the declaration. In the said case the Court also thought it unsafe
to rely upon the dying declaration on account of the aforesaid
infirmity and interfered with the judgment of the High Court.
But the aforesaid requirements are a mere rule of prudence and
the ultimate test is whether the dying declaration can be held to
be truthful one and voluntarily given.”

4
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The Supreme Court thus upheld a conviction for murder based solely
upon a dying declaration given without a medical certification that the injured
person was in a fit state to make it.

Ultimately, a Constitutional Bench of the Supreme Court in Laxman
vs State of Maharashtra (2002)° clarified the law governing admissibility of
dying declarations with astonishing carelessness. Referring to its decision in
Paparambaka’s case, the Constitutional bench decided that the requirement
for a doctor’s certification that the injured person was in a fit state of mind to
make his declaration was a view “too broadly stated and is not the correct
enunciation of law” (paragraph 5). They deemed the distinction between
consciousness and fitness of mind as a “hyper-technical view” and affirmed
Koli Chunilal’s case.

» Confessions

A confession is a statement which is wholly or partly adverse to the
person who made it.

1. Confessions made to Police Officers are admissible under S15 Tada"

Kartar Singh vs State of Punjab"' - a Constitutional Bench Decision,
decided the constitutionality of various provisions of TADA, evacted to deal
with terrorism within India. The Act was passed against a backdrop of
Punjab insurgency. It was allowed to lapse in May 1995 afier intense
criticism by human rights groups and ubiquitous evidence of abuse.
However, cases instigated prior to that date continue to hold legal validity.
The huge backlog of cases keep the issue of TADA alive in the judicial
system today. TADA jurisprudence started with the Supreme Court in Kartar
Singh’s case, where it disregarded its duty as a Constitutional Court and took
an execulive-like stance on terrorism. The Supreme Court neglected its
intended role as a check and balance to executive power that all too readily

*2002(6) SCC 710
' (THE) TERRORIST AND DISRUPTIVE ACTIVITIES (PREVENTION) ACT, 1987 (TADA)

Section 15, Certain confessions made to palice officers to be taken into consideration.-

(1) Nothwithstanding anything in the Code or in the Indian Evidence Act, 1872, but subject to
the provisions of this section, a confession made by a person before a police officer not lower
in rank than a Superintendent of Police and recorded by such police officer either in writing
or on any mechanical device like cassettes, tapes or sound tracks from out of which sounds or
images can be reproduced, shall be admissible in the trial of such person for an bffence under
this Act or rules made thereunder:

(2) The police officer shall, before recording any confession under sub-section (1), explain to the
person making it that he is not bound to make a confession and that, if he does so, it may be
used as evidence against him and such police officer shall not record any such confession
unless upon questioning the person making it, he has reason to believe that it is being made
voluntarily,

T 1994(3) SCC 569
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crushes fundamental human rights when faced with issues of national
security.

Elements of the judgment fall roughly into two equally unacceptable
categories: Category A: decisions that significantly undermine the rights of
the accused; and Category B: decisions that take a clear stand to protect those
rights but have been so consistently ignored by inferior benches in
subsequent judgements that they have had no positive precedential impact.

Category A: Section 15 TADA

There is no more striking an application of defunct logic than the
Learned Judges’ ruling on Section 15 of TADA, which makes
confessions made to high-rank police officers admissible in
evidence, regardless of provisions in the Evidence Act and the
Code of Criminal Procedure which excludes them. The mere
potential for abuse by police is sufficient to rule out the
admissibility of confessions made solely to police officers. Such
confessions have been held inadmissible throughout the period
of British rule and up to the enactment of TADA. The judges’
thought- process involved frank admissions that torture of the
accused by the police is widespread in India:

At paragraph 251: “... we cannot avoid but saying that we —
with the years of experience both at the Bar and on the Bench —
have frequently dealt with cases of atrocity and brutality
practised by some overzealous police officers resorting to
inhuman, barbaric, archaic and drastic methods of treating the
suspects in their anxiety to collect evidence by hook or by crook
and wrenching a decision in their favour. We remorsefully like
to state that on a few occasions even custodial deaths caused
during interrogation are brought to our notice. We are very
much distressed and deeply concerned about the oppressive
behaviour and the most degrading and despicable practice
adopted by some of the police officers.”

At paragraph 365: “It is heart-rending to note that day in and day
out we come across with the news of blood-curdling incidents of
police brutality and atrocities, alleged to have been committed,
in utter disregard and in all breaches of humanitarian law and
universal human rights as well as in total negation of the
constitutional guarantees and human decency.”
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However, at paragraph 254, the Supreme Court held:

“In view of the legal position vesting authority on higher police
officer[s] to record the confession hitherto enjoyed by the
judicial officer in the nommal procedure, we state that there
should be no breach of procedure and the accepted norms of
recording the confession which should reflect only the true and
voluntary statement..,”

The combination of (1) the Supreme Court’s recognition that
torture is the principle forensic tool of the police; and (2) their
concurrent confirmation of the power of senior police officers to
take admissible confessions, is absurd. “ To overturn such a
deeply entrenched principle, significant evidence that showed
senior police were less inclined to torture the accused would
surely be required. No such evidence was presented to the
Supreme Court and in fact, their own recent decisions
demonstrate an increase in the use of torture and custodial
violence.

Justice K. Ramaswamy and Justice Sahai both made valiant and
apt dissents:

Justice K. Ramaswamy

At paragraph 383: “Section 25 [of the Evidence Act, which
excludes confessions made to police officers] rests upon the
principle that it is dangerous to depend upon a confession made
to a police officer which cannot extricate itself from the
suspicion that it might have been produced by the exercise of
coercion.” (page 724).

At paragraph 399: “While the Code [the Code of Criminal
Procedure] and Evidence Act seek to avoid inherent suspicion of
a police officer obtaining confession from the accused, does the
same dust not cloud the vision of superior police officer? Does
such a procedure not shock the conscience of a conscientious
man and smell of unfairness? Would it be just and fair to entrust
the same duty by employing non obstante clause Section 15(1)?
Whether mere incantation by employing non-obstante clause
cures the vice of afore enumeration and becomes valid under
Articles 14 and 21? My answer is “NO”, “absolute no
no”....Conferment of judicial powers on the police will erode
public confidence in the administration of justice... It not only
sullies the stream of justice at its source but also chills the
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confidence of the general public and erodes the efficacy of the
rule of law.”

At paragraph 406: i would, therefore, be clear that any officer
not below the rank of the Superintendent of Police, being the
bead of the District Police Administration responsible to
maintain law and order is expected to be keen on cracking down
the crime and would take all tough steps to put down the crime
to create terror in the heart of the criminals. It is not the
hierarchy of officers but the source and for removal of suspicion
from the mind of the suspect and the object assessor that built-in
procedural safeguards have to be scrupulously adhered to in
recording the confession and trace of the taint must be absent. It
is, therefore, obnoxious to confer power on police officer to
record confession under Section 15(1}. If he is entrusted with
the solernn power to record a confession, the appearance of
objectivity in the discharge of the statutory duty would be
seemingly suspect and inspire no public confidence. If the
exercise of the power is allowed to be done once, may be
conferred with judicial powers in a lesser crisis and be
normalised in grave crisis, such an erosion is anathema to rule of
law, spirit of judicial review and a clear negation of Article 50 of
the Constitution and the constitutional creases. It is, therefore,
unfair, unjust and unconscionable, offending Articles 14 and 21
of the Constitution.” (page 734).

Justice Sahai also dissented, saying;

At paragraph 442: “Killing of democracy by gun and bomb
should not be permitted by a State but in doing so the State has
to be vigilant not to use methods which may be counter-
productive. Care must be taken to distinguish between the
terrorist and the innocent. If the State adopts indiscriminate
measures of repression resulting in obliterating the distinction
between the offender and the innocent and its measures are
repressive to such an extent where it might not be easy to
decipher one from the other, it would be totally incompatible
with liberal values of humanity, equality, liberty and justice. ...
Measures adopted by the State should be to create confidence
and faith in the Government and democratic accountability
should be so maintained that every action of the Government be
weighed in the scale of rule of law.”

At paragraph 453: “A police officer is trained to achieve the.
result irrespective of means and method which is employed to
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achieve it. So long the goal is achieved the means are irrelevant
and this philosophy does not change by hierarchy of the officers.
A Sub-Inspector of the Police may be uncouth in his approach
and harsh in his behaviour as compared to a Superintendent of
Police or Additional Superintendent of police or any higher
officer. But the basic philosophy of the two remains the same.
The Inspector of police is as much interested in achieving the
result by securing confession of an accused person as the
Superintendent of Police. By their training and approach they
are different. Procedural fairness does not have much meaning
for them.. Dignity of the individual and liberty of person — the
basic philosophy of Constitution — has still not percolated and
reached the bottom of the hierarchy as the constabulary is still
not accountable to public and unlike British police it is highly
centralized administrative instrumentality meant to wield its
stick and spread awe by harsh voice more for the executive than
for the law and society.”

At paragraph 454: “The defect lies not in the personnel but in
the culture. In a country where few are under law and there is no
accountability, the cultural climate was not conducive for such a
drastic change. Even when there was no Article 21, Article
20(3) and Article 14 of the Constitution any confession to police
officer was inadmissible. It has been the established procedure
for more than a century and an essential part of criminal
jurisprudence...”

At paragraph 435: “..Section 15 of the TADA throws all
established norms only because it is recorded by a high police
officer. In my opinion our social environment was not mature
for such a drastic change as has been effected by Section 15. It
is destructive of basic values of the constitutional guarantee.”

Sadly, Justices Ramaswamy and Sahai were overruled by a 3:2
majority. As such, the Supreme Court, swept away a rule of law
that governed criminal trials for over 100 years.

Category B: Rule 15 of TADA (Prevention) Rules

Rule 15 of the Terrorists and Disruptive Activities (Prevention) Rules,
1987 lays down in detail the method for taking and recording confessions,
namely: the police officer must ceriify in writing that the confession was
taken in his presence and that the record contains a full and true account of
the confession and that it was voluntarily made.
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Referring to the Acts and Rules regarding confessions, the Supreme
Court in Kartar Singh’s case held at paragraph 257:

“We strongly feel that there must be some severe safeguards
which should be scrupulously observed while recording a
confession under Section 15(1) so that the possibility of
extorting any false confession can be prevented to some
appreciable extent”.

At paragraph 263, those “severe safeguards” were set out. _The
guidelines assign a significant scrutinising role to the Chief Metropolitan
Magistrate (CMM) or the Chief Judicial Magistrate (CJM):

« .we would like to lay down following guidelines so as to
ensure that the confession obtained in the pre-indictment
interrogation by a police officer not lower in rank than a
Superintendent of Police is not tainted with any vice but is in
strict conformity with the well-recognised and accepted
aesthetic principles and fundamental fairness.

(1) The confession should be recorded in a free atmosphere in the
same language in which the person is examined and as narrated by.
him;

(2) The person from whom a confession has been recorded unc?er
Section 15(1) of the Act, should be produced before the Chief
Metropolitan Magistrate or the Chief Judicial Magistrate to whom

the confession is required to be sen[t] under Rule 15(5) along with
the original statement of confession...without unreasonable delay;

(3) The CMM or CIM should scrupulously record the statement, .if
any, made by the accused so produced and get his signature and in
case of any complaint of torture, the person should be directed to
be produced for medical examination before a Medical Officer...”

Not only do the CMM or CIM have to “scrupulously record the
statement” and “get his signature”, they also offer the accused a cr.ucml
chance to make a complaint if torture has been used to obtain the confession.

However, the admirable stance of the Constitutional Bench plunges
into irrelevance. Their unequivocal ruling has been ignored by smaller
benches of the Supreme Court claiming that the safeguards and guidelines are
merely directory, not mandatory. One such example is Jameel Ahmed vs
State of Rajasthanu. Here, a two-judge Bench of the Supreme Court
reanalysed the admissibility of confessions under s15 TADA. The appellants

2 2003(9) SCC 673
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rightly argued that a'confession that had not been sent before the CMM or
CIM was not admlss.1ble, as this obviated a mandatory step in Rule 15(5) of
the TADA Rules. Without reference to the guidelines laid down above by the

Constitutional Bench in Kartar Singh’ i i
Io—— gh’s case, the inferior bench held at

“Rule. 15(5) does not ascribe any role to the CMM or the CIM
of either perusing the said statement or- making any
endorsement or applying his mind to these statements. It
merely ‘cnnverts the said courts into a post office for fm"ther
transqussion to the Designated Court concerned, therefore
the (.)bject of the rule is to see that the statement recc;rded undel"
Section 15 of the Act leaves the custody of the recorder of the
statem_ent at the earliest so that the statement has a safer
probative value. In our opinion transmission of the recorded
confessional statement under Section 15 of the Act to tﬁe

CMM or the CJM under Rule 15(5) i ¢
. s only -
not mandatory.” (5) is only directory and

The lower bench thereby down.
N 1 graded the role of the CMM
explicitly established by the Constitutional bench in Kartar Singh. 85—

2. Confessions made to Police Officers are admissible under S32 Pota

Foliowing the attacks on New York and Washin

. : ashington on 11 Sept
2001, rushed. anti-terrorism legisiation was enacted all over the worlecli) 3111111:1(_3:
responded with the Prevention of Terrorism Act 2002 (POTA). .

- In Kartar Singh’s case, the Supreme Court decided the constituti
;f;l;gﬂg of TAI?A 1987. Even though TADA was permitted to la;:: Etlli)dza;l
X ; dueto ,w1despreald gbuse by the police and security forces, the ratio of

artar Singh’s case still informed the Supreme Court’s aﬁalys’is of POTA
200? in the cgse of Peoples Union for Civil Liberties (PUCL) vs Union of
qula (2004)". The judgment was handed down on 16 December 2003 in the
nnds_,t of strong protests against the misuse of TADA and POTA andutlh i
persistent application to innocent people. .

- Like s_lS.TAl_)A, 9332 POTA makes confessions given to senior police
cers admissible in evidence. We have already dealt with the absurdity of
Zl:lch a llaw above, _in Justice Ramaswamy and Justice Sahai’s articﬁLte
fISSf:nts in Kartar Sn?gh’s case, Nevertheless, POTA does give a statutory
c?otm,g to the guidelines laid down by the Constitutional Bench in Kartar
Singh’s case regarding the role of the Magistrate. -Section 32(4) and (5)

" 2004 (9) 5CC 580
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POTA requires the maker of the confession to be sent before a Magistrate.
The Supreme Court in PUCL held:

At paragraph 63: “While enacting this Section Parliament has
taken into account of all the guidelines, which were suggested
by this Court in Kartar Singh's case (supra)...In our considered
opinion the provision that requires producing such a person
before the Magistrate is an additional safeguard, It gives that
person an opportunity to rethink over his confession. Moreover,
the Magistrate’s responsibility to record the statement and the
enquiry about the torture and provision for subsequent medical
treatment makes the provision safer.” oo

So, the Supreme Court has applauded the guidelines laid down in
Kartar Singh’s case, recognising the Magistrate’s role as a valuable safeguard
in relation to s32 POTA. And yet, in relation to an almost identical provision
(s15 TADA), two-judge benches of the Supreme Court have decided that
those same guidelines were merely “directory and not mandatory”(Note 12
supra). That such different rulings should apply to largely identical police
powers illustrates the chaos of criminal law jurisprudence.

The Supreme Court noted at the beginning of the hearing that:

At paragraph 15: “The protection and promotion of human
rights under the rule of law is essential in the prevention of
terrorism. Here comes the role of law and Court's responsibility.
If human rights are violated in the process of combating
terrorism, it will be self-defeating.”

At paragraph 22:“Another issue that the petitioners have raised
at the threshold is the alleged misuse of TADA and the large
number of acquittals of the accused charged under TADA.
Here we would like to point out that this Court cannot go into
and examine the “need” of POTA. It is a matter of policy.
Once legislation is passed the Government has an obligation to
exercise all available options to prevent terrorism within the
bounds of the Constitution. Moreover, we would like to point
out that this Court has repeatedly held that mere possibility
of abuse cannot be counted as a ground for denying the
vesting of powers or for declaring a statute

unconstitutional.” (page 598)

“Just as in Kartar Singh’s case, the Supreme Court chose to ignore the
well-known reality of police practice in India. The PUCL decision was not
made in the context of a “mere possibility of abuse”. Documented and
indisputable evidence of persistent and rampant abuse by police flowed from
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the rising number of TADA and POTA acquittals and newspaper reports.

The Supreme Court knew that human rights were indeed being violated in the
process of combating terrorism.

The petitioners demonstrated that the statute and its abusive application
were so intrinsically interwoven that it was impossible for the Court to dea]
with one and not the other. Was it permissible for the Supreme Court to
dismiss the challenge and ignore the blatant evidence of widespread misuse
of the statute in such a summary manner? Ultimately, the Government of
India itself accepted that POTA was widely misused and recognised public
dissatisfaction with the Act. The Act was repealed. POTA was banished, as
was TADA, to a black period of criminal law jurisprudence. Yet the
Supreme Court, in regard to both oppressive statutes, awarded constitutional

approval. And, criminal cases initiated under these statutes continue to be
heard today.

3. S15 Tada contaminates the rules of confession in Normal Criminal
Law

Section 15(1) TADA clearly states that confessions made under that

section “shall be admissible in the trial of such person for an offence
under this Act”.

The legislation does not widen the admissibility of s15 TADA
confessions to criminal charges under other Acts, as correctly interpreted by
the Supreme Court in Bilal Ahmed Kaloo vs. State of AP, In that case,
Mr. Kaloo was prosecuted under both TADA and the Indian Penal Code
(IPC). The Designated Court acquitted Mr. Kaloo of the TADA charges but
found him guilty of sedition under the IPC. The confessional statement given

by Mr. Kaloo under s15 TADA was correctly held to be inadmissible in
relation to the TPC charge.

However, the wisdom of the Supreme Court in Bilal Ahmed Kaloo was
overruled in the Rajiv Ghandi assassination case - State vs. Nalini’®, At
paragraph 83, the three-Judge bench held:

“Section 15 of the TADA enables the confessional statement of
an accused made to a police officer specified therein to become
admissible "in the trial of such a person". It means, if there
was a trial of any offence under TADA together with any other
offence under any other law, the admissibility of the
confessional statement would continue to hold good even if the
accused is acquitted under TADA offences.”

M {1997) 7 SCC 43]
(1999} 5 SCC 253
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Distracted by public thirst for convictions in the wake of a neliltionaé
edy. the Judges in Nalini’s case were evidently unable to read to ;[1 € f}r]li
trfa %hei’entence in s15 TADA, to cover the words “for an offence under this
0

A Ct”-
After Nalini’s case, a three-judge bench of the Supreme Court doubted

the correctness of the decision:

«“We are, however, constrained to record our doubt as regax;!s
the stat,e of law as declared by the 3-judge bench of this

Court in Nalini (supra).

The issue, therefore, is whether tlllc confessiona'l statex}::(tl
would continue to hold good even if the accus.ed is ac’cll}KD "
under TADA offences and there is a clear finding tha't o
Act has been wrongly taken recourse to or the c9nfe§s1cirf} tOS:n
its legal efficacy under the Act and thus rendem}g 1tsed othc
ordinary confessional statement before the Police under e
general law of the land. Nalini (supra), however, answe;s -y
as noticed above, in positive terms .but.we ha?re some, tc:; '
pertaining thereto since the eril‘t_i;e‘ justice If[ieil;vtelzlrg i;)tr:rzst o
dependent upon the concept o fairess. _ s
justi i a pre-dominant tole in the crimin
jﬁ:;;iud‘::r}:(l:zhofhitllie cog)ntry. The hallmark Ef justige is :::
irement of the day and the need of the our. Once

Ziclllu::ezgmes to a definite finding that _invocatlon _of ]'fA])::
Act is wholly unjustified or ther!a is utter frlvot.ty o
implicate under TADA, would it be ]nstlfi.ed that iec l()eI; »
be made applicable with equal force as in TADf ﬂ(;asland
book the offenders even under the ge’l’leral law of the .
There is thus doubt as noticed above!!

The matter was transferred eventually to a five judge copstitutignfé
bench in Prakash Kumar vs, State of Gujarat'®. They 1rre'spon:‘1tbﬁy ’E.\]SA
the ratio of Nalini’s case through exquisitely poor construction ot tne

. issible in evidence
Confessions to a police officer were only. rnadte adréx.lsm Tii e
under TADA to meet the exigencies of terrorlsni in In 1;.‘3 Rl
interpretation of law upheld in Praszsh. Kumar s cas:aem. BEStbEghs o
critically unjust state of affairs in the criminal :]ustlce system: o FHADA
ot substantiated, the associated _confessmna e

zgirilﬁsi tsr lje 1%;lemissible in evidence for prosecution under normal crimin

4 (2005)2 SCC 409
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law. Had TADA not been applied, such evidence would have remained
inadmissible under the Code and the Evidence Act.

This judgment has an obvious effect: It encourages the police to apply
TADA to ordinary criminal law matters and indulge in dispensations from
procedural safeguards. This much was forewarned in Kartar Singh’s case:

At paragraph 352: “It is true that 0N many occasions, we have
Come across cases wherein the prosecution unjustifiably
invokes the provisions of the TADA Act with an oblique
motive of depriving the accused persons from getting bail and
in some occasions when the courts are inclined to grant bail in
cases registered under ordinary criminal law, the investigating
officers in order to circumvent the authority of the courts invoke
the provisions of the TADA Act, This kind of invocation of the
provisions of TADA in cases, the facts of which do not warrant,
is nothing but sheer misuse and abuse of the Act by the police.”

This passage was indeed noted in Prakash Kumar’s case, but naively
dismissed at paragraph 44:

“In our view the above observation [in Kartar Singh’s case] is

~eloquently sufficient to caution police officials as well as the
Presiding Officers of the Designated Courts from misusing the
Act and to enforce the Act cffectively and inconsonance with
the legislative intendment...” |

4. Confessions used against the Co-Accused

Imagine the following scenario: X and Y are accused of murder. X
confesses to the murder and also mmplicates Y as an accomplice. Y does not
confess and maintains his innocence, To what degree should X’s confession
be relied on in evidence supporting the prosecution’s case for Y’g conviction?

In the three-judge bench decision of the Supreme Court in Kashmira
Singh vs State of Madhya Pradesh (1952)", it was noted that a confession
against a co-accused was "obviously evidence of a very weak type”
(paragraph 8) and “such a confession cannot be made the foundation of a

conviction and can only be used in “support of other evidence™” (paragraph
9).

This was followed by three-judge benches in Nathu vs State of U.P.
(1956)"* and in Ram Chandra vs State of U.P. (1957)" where the Court

"7 AIR 1952 SC 159
AIR 1956 5C 56
" AIR 1957 SC 381

'
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| ' ideration but
held that “confession of a co-accused can only be taken into consideration
e . . 2
is not in itself substantive evidence”.

d their ratios re-iterated by the

1l of these cases were approved anc . -

C nstiﬁltionﬂ Bench of the Supreme Court in Haricharan Kurmi vs State
0 H -

of Bihar (1964)*" where it was held:

At paragraph 13: “...in dealing wiFh a case again§t an zfl‘czuiei
person, the court cannot start \leth the cqnfessmn dg o
accused person; it must begin with othq ev1d.er‘1ce ad ﬂl;u; .
the prosecution and after it has formcq its opinion Wt;;l ﬁ ”
to the quality and effect of the s‘:nd (_ewdence, en L
permissible to turn to the confessmn' in or.der. t;}l res ive
assurance to the conclusion of gui‘lty whlfh the judicial min
about to reach on the said other evidence.

At paragraph 17: “it has been_a re.cognised ptl:mmple c}xlt‘('1 ltfh:
administration of criminal law in this country for over e
century that the confession of -a co-accused person ct:anmc:.v1 N
treated as substantive evidence and can be pressed 11‘:1 0 sz fiee
only when the court is inclined to accept othe.:r evi el:of nd
feels the necessity of seeking fo1j an e}ssurar:f:e in suppo 7
conclusion deducible from the said evidence”.

Directly contrary to this line of binding precedent stands an o:trgizol:ﬁ
decision of a two-judge bench in K. Hashim vs State of Tami

where the Supreme Court held:

At paragraph 25: “If it is found credible and cogent, the .co:xr;
can record a conmviction even on the uncorroborate

testimony of an accomplice.”

5.  Recording bf Confessions

In normal criminal law, in other words, nop—TADA zm(i1 nc;niI(’:(:I',TS
offences, ss164, 281 and 463 of the Code qf Criminal Proce. uurl A
overn ;he recording of confessions. Section 164 CrP(? st:p ;m v
fonfessions must be recorded in a speciﬁc'manner bya lldilagl\s/t;: f:s.trate nes
various safeguards is s164(2) which s_t1pu1ates t.hat ¢ gi o inpn
explain to the person making the confession that l?e is unc;er nsc:3 goarg:inst n
i d that if he does make a confession, {t may be used .
?;:E:gl?::rate must-also believe that the confession is voiu:;.ltfz::rslgoganélllel.st ztlel:
dialogue between the Magistrate and the maker of the co

M AIR 1964 SC 1184
2 2005(1) SCC 237
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recorded by the Magistrate at the time, pursuant to s281(2), which applies by
virtue of s164(4). This means that when the Magistrate warns the confession
maker under s164(2), a record of the questions and answers which {(a)
constitute that warning; and (b) substantiate the Magistrate’s belief that the
confession is voluntary, must be made. $463 applies when ss164 and 281
have not been complied with. It cures defects in the procedure used by the
Magistrate and permits admission of the confession in evidence if “such non-
compliance has not injured the accused in his defence on the merits and that
he duly made the statement recorded”.

In the case of Nazir Ahmed vs. King Emperor (1936)? the Privy
Council held that confessions recorded in any way other than those specified
by 5164 of the Code were not admissible. This was on the administrative
principle that statutory powers were to be exercised in the manner prescribed
by statute, or not at all. In that case, the Magistrate had not recorded the
confession as required by law and instead tendered his oral evidence of the
confession made by the accused. The confession was held inadmissible and
the accused was acquitted. This decision was followed by the three-judge
bench in State of U.P vs. Singhara Singh (1964)2.

In Tulsi Singh vs. State of Punjab(1996)*, a Magistrate recorded a
confession without any record of fulfilment of the two steps of s164(2), other
than his oral evidence at the trial. The two~judge bench of the Supreme Court
admirably rejected the validity of the confessional statement holding:

At paragraph 5. “Though the learned Magistrate testified that
before recording the confession he satisfied himself that the
accused (appellant) was making a voluntary statement and that
after giving due caution he recorded it, the confession does not
anywhere indicate as to whether before recording the same he
gave him the requisite caution and put questions to satisfy
himself that it was being made voluntarily. These are the basic
pre-requisites for recording a confession under Sub-section 2)
of Section 164 Cr.P.C. and a mere endorsement in accordance
with Sub-section (4) after recording it would not fulfil the
requirements of the former sub-section. Since none of the two
requirements of Section 164(2) Cr.P.C. has been complied
with we are left with no other alternative to hold that the Special
Court was not at all justified in entertaining the confession as a
voluntary one.”

AIR 1936 PC 253
2 AIR 1964 5C 358
#1996 (6) SCC 63
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However, recent smaller benches of the Supreme. C_ourt’ have
disregarded the precedent set in Nazir Ahmed’s case and Tulsi Singh’s claze
to a such a degree that the safeguards of s164 .CrPC may as well be repéa Pec.
These slack judgements have relied on a w1d.e apphcat_lon of s463 rTh,
using it to cure extensive defects in the confession 1:ec0_rd1ng procedure. The
very purpose of such a procedure is to increase the likelihood that confessions

are voluntarily made and can therefore be relied upon.

For example, the two-judge bench of the Supreme Court in R_am Sulllgg
v Sonia (200‘3’)25 admitted a confession in evidence when thc? Magistrate ;
failed to record that he had asked the maker of the COIlfCSS.IOIl whether she
was “under any pressure, threat or fear” to make the confession. Insteazil, ; Z
Magistrate gave oral evidence in court stating that he had asked her and ha
only taken the statement once satisfied that the confession was voluntary.

At paragraph 20: “Of course, he failed to record the question
that was put by him to the accused whether there was any
pressure on her to give a statement, but PW.62 [the Magistrate]
having stated in his evidence before the Court that he had asked

the accused orally whether she was under any pressure, threa.t or
fear and he was satisfied that A- 1 [the maker of the confession]

was not under any pressure from any corner.”

At paragraph 21: In our view, Nazir [supra] has no application
to the facts of the present case as the failure of PW.§2 [tl?e
Magistrate] to record the question put and the answer given in
the confessional statement has not caused prejudice to the
accused in her defence and is a defect that is curable under

Section 463.
This finding directly contradicts the clear ratios in Tulsi Singh’s and
Nazir’s case. Yet the bench held:

At paragraph 23: “.decisions relied upon k‘ny the learned
Counsel for the accused in the cases of Nazir (supra),...and
Tulsi (supra) are of no help to the accused.”

6. Extra-Judicial Confessions

How much weight should be given to a statement from a prosecqtion
witness claiming that the accused confessed to him that t_hey had committed
the crime? Such a confession, in the absence of'a magistrate _or. any other
ostensibly independent party, is not a solid foundation for a conviction.

% 2007 (3)SCC 1
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A long line of binding precedents from the Supreme Court has held, as in

the two-judge bench of Rahim Be
. e g VS. State Of [IP 26 4o :
of extra judicial confession is a weak piece of evi dencg?v(}?) gtr}:gl,l ;tg)e evidence

However, the rapid re : .
’ gression of
through the following judgements. this prudent standard can be traced

A two-judge b in Pi i
ot Judge bench in Piara Singh v State of Punjab (1977)” held

g(t trgjfiﬁ?cégf “The Ie'all)med Sessions Judge regarded the
- ession to be a very weak type of evi
therefore refused to rel sar e leitn S
_ y on the same. Here the learned Sess;
Judge committed a clear error of law. Law does not requ?rs: lt(;:;:

the evidence of an extra judici
udicial i -
be corroborated.” . confession should in all cases

€ potential injustice and room for abuse of uncorroborated extra-

Judicial confessions is obviouys. Nevertheless, in Ram Singh vs. Soni
, . Sonia

(2007);:, the Supreme Court cited Madan Gopal Kakkad
(1992)", and interpreted it as holding that: P ad v. Naval Dubey

OA}:t £$gr§ph 42.. the ex@—_;udicial confession which is not
1 DY coercion, promise of favour or falge hope and i

plenary in character and voluntary in nature can be mad. i

basis for conviction even without corroboration.” made the

The i : . .
— r;_;l;fliﬁ?ed;iurgzt tc;:;nsfer howfdlfﬁcult it is to actually establish
. i absence of coercion in i The

" . In its many forms.
jumﬁ tenlz.den.cy of the superior courts to upgrade the weiggtingn:)lls’ cxtt[‘he
Jucieil 0 essions to that of substantive evidence in criminal ctions
s turther undermined the rights of the accused. comvietions

= Lying Witnesses

. founlg tc:sl;aealﬂie; catsl_el:, the Sl?preme Court has rightly held that if a witness
it ); ing, then placmg any reliance on his evidence, while at the
s inclz ing the discredited part, would be very hazardous. Thi
e ; :fr‘e -regar.ded legal maxim: “falsus in uno, falsus in om;libuS”S
o © s;;:)aratmg the wheat. from the chaff is alien to criminal Iavt;
i and.cert aicnlannot l?e used in the context of lying or exaggerating
e nly not in the case of witnesses whose testimony has be

€ substantially false. This used to be the Supreme Court’s positior'in

1972 3 SCC 759
1977 (4) SCC 452
2007 (3)SCC 1
1992 (3) SCC 204

27

w
-
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fn the case of R.P. Thakur vs State of Bihar (1974)* the Supreme
Court took the admirably sceptical approach to a witness found to be lying:

At paragraph 6:“If Nakuldeo could involve one person falsely,
one has to find a strong reason for accepting his testimony
implicating the others.”

Similarly in Suraj Mal vs State (Delhi Administration) (1979)*, the
Supreme Court held:

At paragraph 2: “It is well-settled that where witnesses make

two inconsistent statements in their evidence either at one stage

or at two stages, the testimony of such witnesses becomes

unreliable and unworthy of credence and in the absence of

special circumstances no conviction can be based on the

evidence of such witnesses...In other words, the evidence of

witnesses against Ram Narain and the appellant was inseparable

and indivisible.”

This approach mirrors that of most democratic jurisdictions, where the
evidence of untrustworthy witnesses would never form the basis of a
conviction. It would be discarded in its entirety.

" However, not in modern India. In their desire to boost conviction
rates, the Supreme Court bas negligently increased the law’s tolerance of lies
and embellishments in witness statements. In their view, such defects no
longer taint the admissibility of witness statements brought- against the
accused in criminal trials.

In S.A. Gaffar Khan vs V.R. Dhboble (2003)* the Supreme Court
held:

At paragraph 26: “The maxim “falsus in uno falsus in omnibus™
has no application in India and the witnesses cannot be branded
as liars...It is merely a rule of caution... The doctrine is a
dangerous one especially in India for if a whole body of the
testimony were to be rejected, because the witness was
evidently speaking an untruth in some aspect, it is to be feared
that administration of criminal justice would come to a dead
stop. Witnesses just cannot help in giving embroidery to a
story, however true in the main... The aforesaid dicturn is not
a sound rule for the reason that one hardly comes across a
witness whose evidence does not contain a grain of untruth
or at any rate an exaggeration, embroideries or

embellishment.” (Page 764).

01974 (3) SCC 664
1979 (4) SCC 725
22003 (7) SCC 749
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In Gangadhar Behera & Ors vs. State of Orissa (2002)*, the
Supreme Court held that;

At paragraph 16: “Even if a major portion of the evidence is
found to be deficient, in case residue is sufficient to prove
guilt of an accused, notwithstanding acquittal of a number of
other co-accused persons, his conviction can be maintained.”

= Sealing of articles associated with the Crime

Historically, the Supreme Court has applied common sense when
setting the standards required for sealing weapons and other articles
recovered at crime scenes. For instance, in Amarjit Singh vs State of
Punjab (1995)* a three-Judge bench of the Supreme Court decided that
sealing of weapons must be done on the spot by the investigating officer,

otherwise it cannot be relied upon in evidence. The Supreme Court
overtumed a conviction under s5 TADA:

“the conviction was reversed on the ground that the non-sealing

of the revolver at the spot is a serious infirmity because the
possibility of tampering with the weapon, which was crucial
evidence, cannot be ruled out.”

This well-established rule was discarded by a two-Judge bench of the
Supreme Court in State of Maharashtra vs. Bharat Chaganlal Raghani &
Ors. (2001)°.  Once again, a long line of conflicting judgments were
ignored. The case dealt with a contract killing of two prominent businessmen
in Mumbai. Pistols and AK assault rifles allegedly recovered from the
accused were displayed, unsealed, at a press conference. The Supreme Court
criticised the Trial Court’s wise approach as “technical”:

At paragraph 61: “Holding that the only seized weapons were
shown to the press, the trial court committed a mistake and it
has unnecessarily tried to make a mountain out of a molehill
on such a frivolous ground.”

Thereafter in Ganesh Lal vs State of Rajasthan (2002)*-— a similar
observation of law is recorded:

At paragraph 8: “In such a situation, merely because the articles
were not sealed at the places of seizure but were sealed at the

police station, the recovery and seizure do not become
doubtful.”

2002 (8) SCC 381
™ 1995 (Supp) 3 SCC 217
2001 (9)8CC |
M 2002(1) SCC 731
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‘Similarly in Rajendra Kumar vs. State of Rajasthan (2003)", where
submission was made by counsel for the accused that bangles allegedly
a
recovered were not sealed, the Court held:

At paragraph 7: “We do not think much importance can be
attached to the fact that these bangles were not sealed at the
time when recovery was made.”

= The First Information Report (Fir)

An FIR is produced when a complaint.is made at a po'li(:,f: ‘st;'Fa?gn
regarding the commission of an offence. It is 'Ehe ﬁrst step 1nP 1;1(1: ;3 l:r fl
criminal proceedings and a vital part of prosecution evidence. Pr
safeguards are required to prevent abuse of FIRs.

1. Slackening of the S157 CrPC procedural safeguard

When an officer in charge of a police station receives info.rmation
regarding the commission of an offence and records an F[.R" Ste:c:n%{;li :Slz
i i “ i d a report” to the Magistrate:

CrPC requires him to “forthwith sen . e e

i i lice creating a false IFIR in retrospect,
designed to safeguard against the po ‘

aﬂcx‘gl;elibemtion and consultation. The Suprerge Court has cc.;ns(;si;ent!y

recognised that a suspicion of retrospective FIRs arises when there is delay in

: 8
dispatch of the report to the Magistrate®®.

In Meharaj Singh vs. State of U.P.“T the ’Supreme. Court deﬁa-llt w1t1t1h:
suspicion that the FIR had been “ante-timed” to artificially frame
accused: | |

At paragraph 12: “FIR in a criminal case -and p'a:rticularly mha

murder case is a vital and valuable piecc of ev‘ldence foxt') the

purpose of appreciating the evidence led at the Fnal. The obj te}izt
of" insisting upon prompt lodging of: the FIR is Fo obtfnlrll the
earliest information regarding the circumstance in whic. he
crime was committed, including the names qf the actual culpr11ts

and the parts played by them, the weapons, 1f_ any, u§ed, Es ; E[c{)

the names of the eye witnesses, if any. I_)elay in lodging the A

often results in embellishment, which is a creature of an ;t Iiler

thought. On account of delay, the FIR not only gets bf:reﬂ f(? th:

advantage of spontaneity, danger also creeps in (\);v il

introduction of a coloured version or exaggerated story: 1.t .

view to determine whether the FIR, was lodged at the tllmtlac 1f1s

alleged to have been recorded, the courts generally look for

¥ 3003 (10) 5CC 21
¥ AR 1976 SC 2423; AIR 1980 SC 638

% 1994 (5) SCC 188
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certain external checks. One of the checks is the receipt of the
copy of the FIR, called a special report in a murder case, by the
local Magistrate, If this report is received by the Magistrate late
it can give rise to an inference that the FIR was not lodged at
the time it is alleged to have been recorded, unless, of course
the prosecution can offer a satisfactory explanation for the delay

in despatching or receipt of the copy of the FIR by the local
Magistrate.”

However, in State of J&K vs. S, Mohan Singh (2006)* the police
have been given unreasonable benefit of the doubt. In that case, the crime is
said to have occurred on 23.07.1985 at 6 p.m. The FIR was lodged at 7.20
p-m. and a copy of the FIR was received by the Magistrate on the next day at
12.45 p.m. The Supreme Court held:

At paragraph 10: “In our view, copy of the first information
report was sent to the Magistrate at the earliest on the next day
in the court and there was no delay, much less inordinate one, in
sending the same to the Magistrate.”

Similarly in Anil Rai vs State of Bihar (2001)* the Supreme Court

introduced a new concept of “extraordinary delay”. Without reference to the
previous case law, the Court altered the law surrounding 5157 CrPC in the
following way:

At page 3174: “Extraordinary delay in sending the copy of the
FIR to the Magistrate can be a circumstance to provide a
legitimate basis for suspecting that the first information report
was recorded at much later day than the stated day affording
sufficient time to the prosecution to introduce improvements
and embellishment by setting up a distorted version of the
occurrence. The delay contemplated under S, 157 of the Code
of Criminal Procedure for doubting the authenticity of the FIR
is not every delay but only extraordinary and unexplained delay.
However, in the absence of prejudice to the accused the
omission by the police to submit the report does not vitiate the
trial.”
2. Names of witnesses omitted in the FIR

The Supreme Court has held repeatedly that if the name of the
witnesses are omitted in the FIR, unless a plausible explanation is given, the
omission could be treated as a ground to doubt the evidence,

“ 2006 (93 SCC 272
* AIR 2001 SC 3173

42 y
In Marudanal Augusti vs State of Kerala (198!]) . meCSEﬂreﬂT;
urt acquitted the accused because, though it was subnutted-m doat own
czsecution witnesses had seen the assault, they were not mentione
pr

the FIR. | | )
“The F.LR. contains graphic details of the ent_lre occurreqc;e 'ia‘nhe
care has been taken not to omit even tl'le minutest detalu.lt ¢
names of P.Ws. 4, 5 and 6 as having witnessed the ass‘fin :;S
not mentioned at all in the F.I.R.:..any ngn}ber of zl lz:sthe,_
could be added without there being anything to chec
authenticity of their evidence.”

. 43
However, in Rajkishore Jha vs. State of Bihar (2003)™, the Supreme

Court held: ) f
i Hi ‘has noted that the names o
At paragraph 10: “The High Court - _
witﬁcssfg do not appear in the first u.1fom‘1at10n 1:,eport. That by
itself cannot be a ground to doubt their evidence.

« Arrest of females

Traditionally, women cannot be arrested at niglllt, nor 1;1 t:f aljsf;c;e t}(}): |

a female constable. The object of these safeguards is clear );h r;;ta i
from abuse at the hands of male pohcemeg. In anothe g -
W(i)’tma%n ower to the police at the expense of the accused, the Supreme o
igrll S(t)atI:a of Maharashtra vs Christian Community Welfare Council o

India (2003)* withdrew these restrictions:

At paragraph 9: “Herein we notice that the mdate issu_etdirl b){
the High Court prevents the police from arrestu:ig zilradir_ wi acla:o
' le. The sai ection
the presence of a lady constab .
prohIi)bits the arrest of a lady after sunset and_blefore sugl:ls:
under any circumstances. While we do agree‘w1th the o _]e'c_:)
behind the direction issued by the High Court u: hsiill)(-p:ras t(rvll;t
i its judgment, we
of the operative part of its judgm . .
compliance with the said direction, in a given .clrtfumstance,
would cause practical difficulties to the investigating agenl():y
and might even give room for evading the process oft:;? thz(
While it is necessary to pro :
unscrupulous accused. A L i
d by the police from p
female sought to be arreste . . )
i ble and practical to have
isdeeds, it may not be always possi i
fﬁl: presence of a lady constable when the necessity for such

1980 (4) SCC 425
4 2003 11 SCC 519
“ 2003 (8) SCC 546
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arrest arises, therefore, we think this direction issued requires
some modification without disturbing the object behind the
same. We think the object will be served if a direction is issued
to the arresting authority that while arresting a female person,
all efforts should be made to keep a lady constable present but
in the circumstances where the arresting officers are reasonably
satisfied that such presence of a lady constable is not available
or possible and/or the delay in arresting caused by securing the
presence of a lady constable would impede the course of
mvestigation, such arresting officer for reasons to be recorded
either before the arrest or immediately after the arrest be
permitted to arrest a female person for lawful reasons at any
time of the day or night depending on the circumstances of the
case even without the presence of 2 lady constable.”

* Chance Witnesses

A witness who just happens to be present at a crime scene, but has no
other apparent connection, is known as a “chance witness”. Ever since the
Supreme Court decision of Puran vs. State of Punjab®, testimony from
chance witnesses has been viewed with caution, due to the frequent discovery
that they have either been recruited by the accused, or have vested interests in
the outcome of the case. In Puran, a three-judge bench held, at paragraph 4:

“In cross-examination he [the chance witness] admitted that
there was a dispute between him and the accused's father about
a wall built by him on a site claimed by the father of the
accused...In these circumstances it could not be said that the
Sessions Judge was in error when he rejected the evidence of
this witness and described him as a chance witness, Such
witnesses have the habit of appearing suddenly on the scene
when something is happening and then of disappearing after

noticing the occurrence about which they are called later on to
give evidence.”

a criminal record, and held that if his evidence was corroborated by other

witnesses, that criminal background was not important. The Supreme Court
made their startling reversal at paragraph 4:

* AIR 1953 SC 459
* 2005 (%) SCC 103

EE—
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«“_.the High Court disbelieved his evidence on two' counts -
ﬁ-;stly on the ground that he was previously c'onwgtcd in :1
¢critninal case and was sentenced to four years 1mpr1son.rmen‘i
This, according to the High Court, was a valid gI'Olil‘l’_ild to dxst;‘cpa‘r?V
- d to disbelieve the evidence o
his evidence. Another groun . o
i been a chance witness an
Sharif was that he must have
zxplanation that he was going to the shop oi: Safi mz;y Itﬁ):elssaﬁ
al other “beedi” manufac
been true as there were sever " >
i i . Of course, the evidence o
that locality nearest to his house. th g by
i itninal background, is to be vie
tness, who has got a crimina . :
E;th caution. .But if such an ewdence. . gets suflﬁcwr.li
corroboration from the evidence of other mmei;t;i;t }tl ert: his
i i i h evidence. er
nothing wrong in accepting suc 1 - .
i ot is the crucial question.
witness was really an eye witness or n : sy
i ted and if he deposed
his presence could not be doub '
;fad iein the incident, the court shall not feel shy of accepling

his evidence.”

» Standard of Proof Lowered . .
The Constitutional Bench in Haricharan Kur@ vs. ?tat.e of Bibar
(1964)" categorically upheld the standard of proof in criminal law:
“fn - criminal trials, there is no scope for applying the
principle of moral conviction.” (Page 1184) .
In a disturbing departure from the entrenched and ’i,nternatl'on'filnz
ised standard of proof of “beyond reasonable doubt' fo,r, cinfwo-
Z(:;Z?]the Delhi High Court lowered it to that of “morald?e;ar;nbit .reﬁ-ained
ige : his outrageous dic
j h of the Supreme Court noted t ; I
Jf;'lgriec‘:)zl;ént when it had the chance in Alamgir vs. State (2003)™:

At paragraph 11: “Incidentally, the High Court did“ emphas:)zlz
oﬁ the true and correct meaning of the phraseglogy rea;orll{a.gh
.doubt”' to be attributed thereon and it is on this score, the Hi

Court records:

‘Modern thinking is in favour of the view th.at proof geyond r;i
reasonable doubt is the same as proof which affords mo

certainty to the judge’.” ; |
At paragraph 12: “We are, however, not expressing any opiion
with regard thereto.”

4" AIR'1964 SC 1184
#2003 15CC 21
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Conclusion

India’s criminal justice s is in di

_ ystem is in dire need of reform. R
.rzgu::rei trgnsparency, consultation and deliberation. It is not up to -indi\?itgu?;
Judges to depart from decades of well established law and procedure. Their

sloppiness brings about change i )
. e ge in an arbitr. .
undermines criminal law jurisprudence itself ary and ad hoc fashion that

Standaﬁfor;:ld(;t;:z c;:nnuh?al Jjustice system should not mean a slackening of
are able to meet the crsit:ria i};:rt)gut;:tgu%f;f;z% 31;(: .Pu.blic P
i L ourt in its ear!ier judgments.
prosecutors will :?rlxtinue to rgzlgugl:;t tz:.)n(ti:h :oxfflf;t.thaf[th? hi?éczcgn dt I:iublic
i:ooii:;: :{tiar;llards oé‘iisvcstigation will remain appallingly low and haffz fnext'ilf;
ke SI')I‘C}; : ugdiul? the system and increasing the rate of convictions
i - The judiciary I%as Io§t a marvellous opportunity to radicall
e quality of police investigations. Instead, the high standards o);'

criminal law jurisprudence ha .
by the police. ‘ ve simply been downgraded to meet those set

fr Su;iereiissm;x h.'—;lis enldapgered both the accused and the public at

L o 11.1 1scrmate arrests, misplaced prosecutions and

i e ons usgllgm coercive methods is higher than ever. Whatever

g Te Was wi the police fl'orc?e to increase their professionalism
sipated in this climate, free from judicial pressure,

m— qulﬁz liln?ﬁ:n nﬂudlcfuiry must Prgently recall its constitutional role. It

e — c E aw, prov1.dc a check and balance on the executive

legislative. agend nghts. The Indian Government must urgently initiate the

responsible e - b uired to reform the criminal justice system, in a

the damage don ;:%ns thtatfve.nr.lam‘u?,r. T.hi_s must include legislative repair of

i y the Jud1c1ar.y to criminal jurisprudence as demonstrated
icle. The people of India deserve nothing less.
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The Baby Business In India:
«1s India The Cradle Of The World”?

Sathya Narayan*

The author in the following paragraphs of this article has
attempted to examine the truthfulness about this announcement.
An attempt is also made in this article, to identify certain

predicaments that arise post-surTogacy arrangements.

Men and women have the right fo marry and set up.a family. To have &
family of their own is nurtured by most people who assume that they too will
form their own family, now or later. Tt is more or less a social expectation,
reinforced by family, friends, and society. Significance of family is also
pighlighted in Article 23 of the International Covenant on Civil and Political
Rights which states “the family is the natural and fundamental group unit of
society and is entitled to protection by society and the State”. This is based
on the United Nations Charter and Universal Declaration of Human Rights.
Notwithstanding a choice for a childless life is chosen by some, most couples
experience a profound sense of loss, if they are childless. Some couple cannot
bear children due to biological reasons like infertility or some do not bear
children ‘because they evade having children due to peripheral reasons.
Infertility is defined as “the inability of a couple to conceive after 12 months
of intercourse without contraception” and has also been extended to include
“the incapacity of a man, woman or couple to participate in
reproduction...the production of a live child”" Peripheral reasons like both of
them are either engaged in pursuing their career or involved in higher
cducation or the couples have no time for child bearing. Such evasion for a

long period becomes a hindrance, in most of them, in bearing genetic

children.
. These reasons have lead to the discovery of several non-traditional

methods of reproduction collectively referred to as Assisted Reproductive
technologies (ART). The term assisted reproductive technologies (ARTs)
refers to a variety of procedures that enable people to reproduce without
engaging in sexual intercourse. Assisted reproductive technology (ART) is
a general term referring to methods used to achieve pregnancy by artificial or
partially artificial means. ART includes a range of technologies, some used to
initiate pregnancy, and others more specifically used to increase likelihood of
pregnancy and/or to test for the presence of certain genes SO prospective

parents can choose which embryos to implant after in vitro fertilization. This

Joint Direstor, Institute of Advanced Legal Studies, Indian Law Soci_ety, Pune
World Health Organization 1975 cited NBCC 1991ap. 5
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reproducti . .
pe};pleu‘; ;zeuzzcin;rioiyo is ll).lsed prmarily in infertility treatments Most

. . - 80 because they are infertile and i
Fn?a_tu%g their infertility have proven unsuccessful. The two };) t'her methods of
' rimary means of

(zygote)) is then trans

a Siccg.e)*,sl;ulhf;lr;rgnanf:;mdh:o the patient's uterus with the intent to establish
. vitro literally means *i , :

successfully attempted for the first time in 1978 in Erfglalx?d glass’. IVF was

IVF can T

e, bccomef:e l(_)éneratlve in two ways. One method is where the biological

natural mother BI;’[ 3111 ant via embryo transfer with a child of which she is th
to be impre ted e other method is when the biological mother is un ble
trensferrad tinsn zthgltsot_rlie e,mblt'yo, due to medical reasons; the embl’yz 'i:

. a1n°s 1 erus, Who agrees to «

arr . . 0 Iend » .
angement in medical science is referred to as “Sunogacy’l’legl‘ivr:;n o T"hls
. gacy 1s a

deliver a child for a contracted party. “S
s - WUITOZaCy” arrangements imari
i ;Zat;e;:lcc)?izlacu— ‘:hh(‘) are unable T.O bear their Oanchild - tg’;g;mf;g
maten'a] A donated)l; ;u- own... This is an arrangement wherein genetic
o e— by the couple themselves or by donors and the resultant
i ]);1 some othell‘_woman for them. Through this tfeétm t
e a ;iitp colncewef but are able to donate egg'and s ::n';
o~ ,womanz : a child Wlth their genetic traits by renting a worrﬁ) of
gl mOt.h eu)rroga.cy is de.ﬁned as follows: "One woman (host moth
e r) carries a .Chlld for another as the result of an a € el'
€ before conception that the child should be handed og;e:?f:::

birth. The cou iahs
- ple wi -
alanity shing to have the child is called the commissioning
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There are two types of Surrogacy — a) Straight Surrogacy; b) Gestational

Surrogacy.
In straight surrogacy, the bost mother uses her own egg and is
artificially inseminated with the sperm of the intended father. The baby then
has a biological connection to the surrogate mother. In gestational surrogacy
‘also known as full or Host surrogacy, the embryo is created by using the egg
of the intended mother and the sperm of the intended father generally or an
egg or sperm donor if necessary. The embryo is then implanted into the
womb of the surrogate mother using IVF. There is, in this case, no biological
tie between the surrogate mother and the baby. In gestational surrogacy the .
surrogate remains merely a gestational carrier, carry the pregnancy to
delivery after having been implanted with an embryo. Gestational Surrogacy
provides a unique option for infertile couples and it differs from adoption
because it offers the couple a genetic link to their child, either from both
parents or at least from one. Gestational Surrogacy is the most preferred
method out of all other types of ART.

At this point of time one need to look into what are the types of
gestational surrogacy which is practiced around the world. Altruistic
surrogacy is where the surrogate receives no financial reward for her
pregnancy or the relinquishment of the child, except the expenses related to
the pregnancy and birth which are paid by the intended parents. Expenscs
such as medical expenses, maternity clothing, and other related expenses.
Commercial surrogacy is a form of surrogacy in which a gestational carrier
is paid to carry a child to maturity in her womb and is usually resorted to by
the commissioning parents, who can afford the cost. Commercial surrogacy is
prohibited in most of the countries like Canada®, UK*, Netherlands and many
of the States in US. This procedure is legal in very few countries like India
and France. Commercial surrogacy is sometimes referred to by the
emotionally charged with potentially offensive terms "wombs for rent”,
"outsourced pregnancies" or "baby farms". The process of making babies has
today grown into a full time business, particularly in India, which is a matter

of great concern.

The business of gestational surrogacy, the volume of this trade is
estimated to be around $ 500 million and the numbers of cases of surrogacy
are alleged to be increasing at galloping rate. The statement The Baby
Business in India: “Is India The Cradle of the World”? is related to the
flourishing trade in India of “making babies by women who rent their

3 Commercial surrogacy arrangements were prohibited in 2004 by the Assisted Human Reproduction
Act. Altruistic surrogacy remains legal .

4+ Commercial surrogacy arrangemenis are illegal in the UK. It is illegal in the UK to pay more than
expenses for a surrogacy,
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womb”. It is related to th i
_ ¢ burgeoning ind i
e g industry behind reproducti i
e s s ;;zted network' of legal, scientific and commel:'cialu;:;ve e o
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Surrogacy in India
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favoured destination for the reproductive tourists who opt for surrogacy to
fulfil their dreams of parenthood. T. he global meltdown has given a boost to
the surrogacy industry. Being a surrogate motber is considered to be a job, a
service one gets paid for. Young executives whose earnings are reduced due
to global recession are opting to be surrogate mothers, The surrogate mother
gets money and people who want children, get babies. It is a win-win
situation. But where would this demand and supply lead to in absence of a
law? The government has to accelerate on making a law to monitor surrogate
pregnancies as the trend shows that rent-a-womb industry is running out of

control in India.

With all said and done, as the end product of this trade is a human
baby, the chief concern is can one really just speak about this trade only in
financial terms. The anxiety with this trade is that it deals with the
commoditization of children and the manufacture of life. Should one not
examine the consequential predicaments?

Surrogacy in India: is it legal?

In principle, all methods of artificial reproduction/assisted

reproduction, developed by modem science aim at creating life, making
babies. As each type of assisted reproductive technology brings with it a
range of ethical and legal issues, surrogacy is no exception. There are legal
implications to surrogacy and there are also ethical implications. It is a very
complex issue and deserves focus. The only question is whether the baby
market as practiced in India, should be allowed to bloom as it is, or whether
some sort of regulatory scheme should be put in place.

In spite of absence of a comprehensive legislation on surrogacy,
surrogacy agenda in India is very active and provides wide-ranging services
related to Surrogacy and Egg Donation programs. IVF Clinics in India — offer
all facilities that fulfill dreams of many couples, fertile and infertile, to enjoy
parenthood. The only guidelines that govern surrogacy arrangements are
those “that are declared by Indian Council of Medical Research (ICMR).
These guidelines though do not have the force of law, were probably framed
and intended to guide states until there is a specific legislation to that effect.
The Indian Counci! for Medical Research in its guidelines support
commercial surrogacy, which is assumed by all, intended parents, medical
fraternity and surrogate mothers to be legal. The ICMR guidelines provide a
very encouraging picture for the reproductive tourists. ICMR guidelines

amongst others specifically recommend surrogacy only in the following

circumstances:



solution to Infertil;

. rtilit

intending mother, 1Ly or any other medjca] bar on pre
gnancy by the

child was bory |
) ’ there .
biological par, Were matrimonia] dj
2008, Th : " :gl;si)-”[he .baby, Baby Manji w:sc ?;rods betwegn the
om in July, however was su;ci:lkofl 2§1dJuIy,
) n ia as

s
. (2008) 13 sCC 508

M laﬂ_ll

Ibid, p.523

Court was keen to let the baby leav
to do justice to the child overloo

JLS Law Review 63

and stated that any concens relating to the rights of the baby
stituted under the

should be raised before the commission con
Commissions for Protection of Child Rights Act, 2005, and

noted that no complaint had been made before this Commission

n is very inadequate. It appears that the
¢ India. The apex court in its enthusiasm
ked the fact that there was no statutc
It also ignored the fact that a bill is pending before
¥ The apex court while declaring surrogacy

poverty prevalent in India and appeared very
g business. The

The Supreme Court decisio

governing SuUrrogacy.
Parliament on the same issue.

legal in India also endorsed the
casual about the trade angle of surrogacy and the burgeonin

apex court observed that:
This medical procedure is legal in several countries including in
1 infrastructure, high

India where due to excellent medica
international demand and ready availability of poor surrogates it

is reaching industry proportions.
ented a stalemate with the Supreme

Baby Manji's case, in fact pres
Court judges asking nwhich law prohibits surrogacy” and the NGO
countering it with "which law permits surrogacy”. Kelsen in his book on
Pure Theory of Law’ discusses what behavior is prohibited and what
behavior is permitted in the following words, which is appropriate in this
situation.
. the law regulates human behavior in two ways: in a positive

sense, commanding such behavior and thereby prohibiting the
negatively by not attaching a coercive

opposite behavior: and,
act to a certain behavior, therefore not prohibiting this
behavior...Behavior that legally is not prohibited is legally
permitted in this negative sense. ...In so far as the behavior of
an individual is permitted by the legal order in the negative
sense — and that means not prohibited — the individual is legally

free.

By application of this principle of Jurisprudence one can Wrap up the
discussion that as surrogacy is not prohibited expressly or impliedly by any of
the statutes in force in India, nor by any judicial decision, it is to be regarded

as permitted.

The Assisted Reproductive Technology {Regulation) Bill 2008

% Kelsen, Hans, Pure Theory of Law
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surrogacy issue raises questions of citizenship, which mother’s name will go
on the birth certificate, problems of immigration, and more specifically about
the status of the child. Whose child? Which nationality? Which Citizenship?
Etc... Frequently asked questions are whether the country to which the
intending parents belong would or would not recognize the adoption

procedure as suggested by ICMR guidelines.

Some countries insist that the intending parents / comtnissioning
ure, as provided in their own law, for

parents should go through the proced
hild even though. genetically it is their

registering as foster parents for their ¢
own child. Some countries do not have any rules regarding conferring

parenthood on such children at all. Few embassies in India, for example
Australian Embassy demand an order from the Indian Courts stating that one
of the parents to the child is genetically related to the child, or that he/she is

the natural parent of the child.
The law, which deals with the reallocation of parenthood rights, is

ex and it is far from being uniform in the global context. Their parental
s also becomes problem for the child,

sport is necessary when the intended
ike to go back to their country with

_compl
rights are far from being certain, Thi

when the child’s birth certificate or pas

parents/commissioning parents would I
the child. United Kingdom, Israel, Greece, and the States of Florida, Virginia

and New Hampshire in the United States, have enacted specific legislation as
regards parenthood rights over children born out of surrogacy arrangements.

Some legal systems mandates for adoption as per the law of their country.
Some are silent. In 2002, Greece introduced unique legislation, which
allocates full parental rights to any couple, which desires to have a child with
the help of the surrogacy arrapgements process. Many other countries do not
have any kind of legislation, which has anything to do with this issue. The
only conclusion, which is possible in the situation like this is that all these
areas are in great need of reformation.

ICMR guideline tha i
S : t the child b
by genetic (biological) parents is to e: " [irough surrogacy must be adopted

o e : tablish legiti i
ines for adoption of the child born oyt sziggi);t?nthe_f hﬂf‘ e
» 10 spite of the fact

that the child is i
genctically related
problems regard to th ) ated to the parents is to )
. a
Parents are from In d?aCh;“l}? S0 'bOrn, This situation is idea] i?)tllf ?‘ny sta.tus
- 1ere 1s a specific legislation!® aPplicab1e ltnt;{ndmg
€ to Hindus

which controls adopti
ption and for others
there are CARA ouideli
guidelines which

help to take children in adoption
But the questions remains unanswered — India has legitimized

commercial surrogacy whereas there are many countries where commercial
surrogacy is penal.This is a conflict of law situation, resulting in inconsistent
status of the baby born out of surrogacy arrangements. Child is considered as
the genetic child /legitimate <hild of the intended/commissioning parents in
India while the child may not be'so in their own nation.

ssioning parents who opt for surrogacy
such arrangements is

The dilemma remaj
€mains unsolved wi
other countri ved with regard to i
les. The usual problems faced by the :;I:?Ilullgtisea l-tmts' rom
ourist are

with regard to th .
¢ post delivery complications

- ic : i

0Wn nation. The matters concern mp osatlons o takn?g the child back to their

The main issues which commi
facilities from India should bear in mind prior to

brought into effect are:
e« What are the laws of the land of the Intended Parent from other

countries, governing surrogacy, reallocation of parenthcod on

10 3
Hindu Adoptions and Maintenance Act 1956

E——
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children born out surrogacy arrangements in other countries, like
India?

Whether surrogacy, commercial or altruis

tic, is Iegal in the country
of the intended parent?

Whether there are any legislations or arrangements in countries of
intended parents

regarding reallocation of parenthood rights over
child born out of surrogacy arrangements in India?

Whether the laws of the land of the intend

ed parents are enforceable
in India?

These questions are essential as gay and lesbian couples are visiting

India for taking the benefit of lenient rules regarding surrogacy in India, The

question is whether a certificate issued in India establishing the parenthood of
a baby bomn in this country to a surrogate mother, would be accepted for
registration in countries which do no

t recognize surrogacy or do not have
legislations validating surrogacy, While some countries, accept surrogate
prégnancy among permitted techniques of assisted reproduction, some
countries consider it illegal. Some countries consider comm,

ercial surrogacy
an offence, whereas commercial surrogacy is legal in India.

To illustrate one can take the position of Spain where any sort
of surrogacy is illegal. Then the question that would arise is
whether a child born to an Indian surrogate mother at the
request of a Spanish Couple with the gametes contributed by
them would be recognized as the legitimate child of such couple
in Spain? If the answer to this question is no: then the next
Question that would arise is what will be nationality of the

child? The baby would net have Spanish nationality and as per
the ICMR guidelines the baby wo

uld have to be adopted by the
Spanish couple as per their law or Indian law. Question remains

to be answered are whether under the circumstances the child
will have Indian nationality or would it be the natural child of
the commissioning parents, but without being able to follow

their nationality, Can there be a stalemate as such children
might remain statcless?

Surrogacy contracts and public policy

Another predicament which crops up time and again is about the
enforceability of gestational surrogacy contracts in India, which has yet to be
tested. The question that remains unresolved is that whet
that amounts to “a purported contract for the sale and p
against public policy? By application of ICMR guideline

her such agreement
urchase of a child is
s and also in view of

— ILS Law Review &

isi i icy seems to be violated when a
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Surmga_tc mo; he'r fcgehe;‘gl:i:s):v?;;ﬁtcmpz?:y? zince gestational surro gacy
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agrecm?n'ts i tion would they not be in violation of public pohc)f. .T.he
comermilrtmm:l:man trafficking and sale of body parts are illegal actlwt\t_ei
Sak': > Gb; tel'l’ the law;s for trafficking and human organ .trans.;plant.. €
e - acy is being promoted. It is also the state’s pl.xbhc policy 'E
coir:m: e;::rll:i S:::Tr:)dger y;:xploitation, but gender-based .economlc and soci
:;ploiaﬁon is built deeply into present surrogacy practice.

The courts might have to settle this issue of pl.lbllc ﬁ?llcyfg ;siﬁa tltits:

al contract law principles. The concept of what is public g}cl) e
in the blic interest or what would be injurious or harmful to t ep e
" ‘:)1' interest has varied from time to time. Thus it wou :
o pl:l v f the courts to identify the real issue as to whether the co?t_re:;:e
. lty'o fact violates public policy or not or merely and mode':st y
o Sm’:(‘: gt;(;ydlfg'ault acceptance theory, which is based upon the long journey
l;;?lfme:.cistence of any articulated public policy.

i Court
This is particularly relevant in the light of the Supreme
pronouncement“ which reads as under:

' State of Rajasthan v. Basant Nahata, (2005) 12 SCC 77
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ynited Nations Enabled: Marching Towards A
New International Multicultural Human Rights
Order With Special Reference To Work And
Employment Of Persons With Disability

Sanjay S. Jain”

Although we are at the fag end of completing the first decade of the
new millennium, there is no end to the plight and ignominious treatment of
Persons with disabilities all over:the world. Even at present persons with
disabilities (hereinafter ‘PWDs’) are perceived as objects of charity, pity and
sympathy. Particularly from the sphere of employment they are completely
excluded and isolated by the so called able bodied, because they are
perceived to be unproductive and untalented. But is it true? Upon a little
introspection, the answer would be clear no. PWDs are -equal human beings
and as members of civil society expect to play a given role to the best of their
capacity and reach. Fortunately at normative level, their aspiration to be equal
citizens and worthy of Basic human rights has been finally materialized by
UN with the adoption and enforcement of Convention on rights of Persons
with disabilities (CRPD). A close look at the drafting process of this
convention also brings home the fact that UN has paid a sufficient heed to the
contemporary clarion call of disability rights movement, “nothing about us
without us” by giving ample representation to the disability sector of civil
society. Indeed the efforts of the UN signifies transformation in the status of
PWDs and it is a movement towards recognizing them as subjects rather than
the objects of the Human rights by recognizing their diversity and by
allowing them to celebrate the same at least on the normative plane.
Therefore, I call this movement of UN as a march towards evolving a new
International Multicultural Human rights order for PWDs.

In this paper an attempt is made to critically analyze employment
rights of persons with disabilities mainly by looking in to the work done
within United Nations (hereinafter UN) system. In order to keep the
discussion focused and systematic, the paper is divided into IV Sections. In
Section one I would briefly survey key internationa] human rights standards,
reflected in International Bill of Human rights and Thematic UN
Conventions. In section Two, I would focus on Disability specific Human
rights Law standards evolved by UN prior to the adoption and entry into
force of Convention on the Rights of Persons with Disabilities (hereinafter
CRPD). Of course the discussion would by and large touch aspects mainly
dealing with employment rights. Section Three then would go on to critically
analyze relevant provisions of CRPD and would also offer there comparison

Senior Lecturer, ILS Lav._r College, Puna,
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In following pages 1 would briefly survey the non disability specific
key human right standards evolved by community of nations for upholding
juman rights of persons with disability. My main focus however would be on
employment rights. In order to facilitate the discussion the standards may be

divided into following categories-
a) International Bill of Human rights.

b) Thematic UN Conventions

A close look on all these standards would make it clear that
International bill of Human rights and certain specialized UN conventions
like Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment 1984 does not explicitly refer PWDs, whereas there
are other conventions like CEDAW wherein its monitoring committee has
come out with an exclusive general recommendation® addressing the special
needs of Women with disability and clearly enjoins the discrimination inter
alia on ground of disability. Similarly, Convention on rights of Children’®
[hereinafter CRC] also explicitly refers to disability. What follows is a brief
discussion of all these instruments with special focus on Right to

Employment of PWDs.

a. International Bill of Human rights.

So far as these standards are concerned, reference must be made to
three important international instruments viz. Universal declaration of human
rights (UDHR)®, International Covenant on civil and political rights, 1966
(ICCPR)’ International Covenant on economic social and cultural rights
(ICESCR)®. These three instraments taken together constitute what is
popularly known as international bill of human rights (hereinafter the bill).
Unfortunately texts of none of these instruments explicitly refer to the term
disability. The omission of this term is surprising for the simple reason that
during the two world wars along with hundreds and thousands of soldiers a
large number of civilians also acquired variety of disabilities and yet their
cause was not thought to be worthy of explicit mention by international
community in its principal human rights instruments. A question therefore,

*  See “Convention on the Elimination of All Forms of Discrimination against Women™ adopted by
general assembly on 18" December 1979 and entered into force 3™ September 1981, India signed the
same on Joth July 1980 and ratified 13 years latter on 9% July 1993. General Recommendation No.
18 of CEDAW, General Recommendation MNo. 18 (tenth session, 1991)

5 Convention on the Rights of the Child, G.A. Res. 44725, a1 23, UMN. Doc. A/RES/44/25 (Nov. 20,

1989)
Universal Declaration of Human Rights, G.A. Res. 217A, at 25, UN. GAOR, 3d Sess,, 1st plen. Mitg.
U.N. Doc. A/810 (Dec. 12, 1948) . ’

7 ICCPR G.A. Res. 2200 (XXI), at 2, 26, U.N. Doc A/6316 (Dec. 16, 1966)

Social and Cultural Rights, G.A. Res. 2200 (XXT), at 2(2), UN.

International Covenant on Economic,
Doc. A/6316 (Dec. 16, 1966) General Assembly resolution 2200A {XXI) of 16 December 1966 entry

into force 3 January 1976,
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arises as to how the bill is significant for promoting the human rights of the
PWDs. While answering the above question reference may be made to some
of the relevant provisions of these instruments.

So far as UDHR is concerned articles 1 and 2 are extremely significant.
Article 1 lays down that, "all human beings are born free and equal in dignity
and rights.”" Similarly, Article 2 apart from specifically jdentifying certain
grounds of non discrimination viz, race, sex, language, religion, political or
other opinion, national or social origin, property, birth, etc. also clearly
enjoins discrimination/ distinction on the ground of ‘other status'®. It also
contains several important articles pertaining to employment rights. Notably
Article 23, on the right to work, free choice of employment, just and
favorable conditions of work, and protection against unemployment, the right
to equal pay for equal work'', and the right to "just and [favorable]
remuneration... ensuring for self and Jamily an existence worthy of human
dignity."

Similarly, the term ‘other status® is also explicitly used in non
discrimination provisions of articles 2 (1) and Article 26 of the ICCPR. Again
Article 2 which is a non discrimination provision of ICESCR in Para (2)
refers to the same term. Over the years while interpreting this all
encompassing terminology, along with U N General assembly, all other U N
Bodies have consistently proceeded on the assumption that discrimination on
the ground of disability is covered by the ambit of the phrase ‘other status’'2,
It is also evident from various international instruments'? adopted by UN
General Assembly that International Bill of Human Rights is clearly
applicable to PWDs and implicitly addresses their human rights. Although
ICCCPR does not contains any specific provision guaranteeing either right to
work or employment, it certainly enjoins discrimination inter alia on ground

’ Seearticle | Supra noté §

See article 2 supra note 6
See article 23 supra note 6

See generaily, “the current use and future potential of United Nations human rights instruments in the
context of disability, Gerard Quinn and Theresia Degener. 2002, Geneva available at
http://www.iadb.org/sds/doc/soc-UNHumanRightsDisability— See particularly Chapters 4 and 5. See
also Leandro Despouy, Human Rights and Disabled Persons, P 3, in Human Rights Studies Series No.
6, UN. Saless No. E92.XIV4 (1992), available at hitp://wwrw.un.org/esa/socdivienable/
dispaperdesS htm Although the Report did not recommend the creation of a disability-specific
convention, it drew attention to the inconsistency between the position of disabled people and that of
other groups which did enjoy the benefit of thematic conventions, It was pointed out, “Persons with
disabilities are going to find themselves at a legal disadvantage in relation to other vulnerable groups
such as refugees, womer, migrant workers, etc. It can be said that persons with disabilities are equally
as protected as others by general norms, international covenants, regional conventions, etc. But
although this is true, it is also true that, unlike the other vulnerable groups, they do not have an
international control body to provide them with particular and specific protection™ )

See Convention on rights of persons with disabilities, 2006 (CRPD), G.A. Res. 617106, 61st Sess.,

U.N. Doc. A/RES/61/106 (fan. 24, 2007) See also, The Declaration on the Rights of Disabled Persons,
1975.
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of disability in public sphere, which of course i_s 'lin(:21u§iv§ of ;1:2)1:3;1::11;
i ter and spirit of article 2 1s boumn
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Having briefly dealt into the provisions of ICCPl-i and the wortc ;)IE
HRC let us now briefly analyze provisions of International Covenan

i i - eneral comments adopted by the HR(_: during
’ Eheﬁsa:t;cgg;?;rgogfc:;; :?algli:‘::llje‘;f ;2;2:1212?582-1993) refers specifically to the rights of
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Economic, Social and Cultural Rights( hereinafter ICESC
carried out by Cormmittee on economic ,social and cultural
ent rights are concerned,

Art. 6
1. The States Parties to the Dbresent Covenany recognize the right 1,
work, which includes the right of everyone fo the Opportunity to
gain his living by work which he freely chooses or accepis, and wij]
take appropriate Steps to safeguard this right.
2.

The steps to be taken by
achieve the full realizat;

development and Sudl

and productive employment under conditions
safeguarding JSundamental political and economic Jreedoms to the
individual
Article 7 reads:
Ant.7
The States

fa) Remuneration which provides all workers, g5 a minimum, with;

() Fair wages and equal remuneration for work of equal value
Wwithout distinction of any kind, in particular women being
guaranteed conditiong of work not

men, with equal pay for equal work;
(i)} A decent living for themselves and their

With the provisions of the present Coveng
(b) Safe and healthy working conditions,

Jamilies in accordance
nt;

(c) Equal oPportunity for everyone to be Ppromoted in his employment to an
appropriate higher level s

ubject to no considerations other than those
of seniority and competence;

(d) Rest leisure and reas

onable limitation of
holidays with pay, as

Working hours and Dperiodic
well as remuneration

Jor public holidays ¥

See supra note 8

See Infra fn 101-105 and accompanying text for its comparison with article 27 of CRPD.
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whether physical or mental, is intentionally inflicted on

severe pain suffering,
31

for any reason based on discrimination of any kind,...

Convention on the Elimination of All Forms of Discrimination
against Women (CEDAW)

As the CEDAW protections cover all women, they apply equally to
women with disabilities and able-bodied women.””  As has been rightly
observed, “When a woman with a disability is exposed to discrimination, it is
not always clear whether the discriminatory practice is attributable to her
gender or her disability.. Discrimination against disabled women takes
various forms and the standard of comparison differs accordingly. Disabled
women may experience discrimination vis a- vis non-disabled women. They
may share the discrimination experienced by other women vis-3-vis men.
And they may experience discrimination vis-a-vis disabled -men.”** In this
connection, General Recommendation No. 25 also assumes special
significance wherein, highlighting the principle of intersectionality™, the
CEDAW committee very aptly observes, “Certain groups of women, in
addition to suffering from discrimination directed against them as women,
may also suffer from multiple forms of discrimination based on additional
grounds such as race, ethnic or religious identity, disability, age, class, caste
or other factors. Such discrimination may affect these groups of women
primarily, or to a different degree or in different ways than men. States.
parties may need to take specific temporary special measures to eliminate

‘such multiple forms of discrimination against women and - its compounded
535

IL

negative impact on them.

Significantly, CEDAW does not contain any specific provision
addressing special needs of women with disability. However, if its Article 3
(which inter alia imposes obligation on State Parties to take all appropriate
measures including legislation particularly in economic field .....to en sure
the full development and advancement of women, for the purpose of
guaranteeing them the exercise and enjoyment of human rights and
fundamental freedoms on a basis of equality with men) is read with Articles
1 and 11, it is plausible to make out a case against disability based
discrimination of women with disabilities. So far as Employment rights of"

% |d at article 1 .See for critical analysis of the convention in the context of disability PP 148 et seq.

supra note 12
7 Qe for definition of discrimination, article 1 of CEDAW, Supra note 4, there use of the term ‘Material
status’ is clearly demonstrative of prohibition of disability based discrimination against women.

3 1d at PP 172, Para 7.2 Supra note 12

M GQee for excellent analysis Kimberle’ Williams Crenshaw * intersectionality, Identity Politics, and
violence against women of color™- available at www.hsph.harvard.edu/Organizations

¥ gee General recommendation No 25 adopted by CEDAW Committee at its 20" session, 1999 for
effective implementation of Article 4 Para (1) [calling the State Pariies to initiate temporary and
special measures in favour of women for eliminating discrimination against them]. 1d at Para 12
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Women with Disabilitics are concerned, Article 117 of the Convention
stipulates on all the States parties to eradicate discrimination against wormen
in employment. In this connection it js imperative to observe that the standard
comparator while assessing the discrimination i disabled men and not the
non disabled men or women because members of latter groups usually do not
need inclusive vocational rehabilitation in an open and non handicapping and
barrier free environment

The same is also highlighted by the committee with the adoption of
General Recommendation No 18", which inter alia mentions the need to
take measures (including special measures) in the areas of employment. ...,
health services® and socia] security . It also makes it incumbent on States
parties to provide information on the situation of women with disabilities in
their reports, Similarly General recommendation No 19* is most noteworthy
which inter alia defines Sexual harassment®. The Committee notes, “Equality
in employment can be seriously impaired when women are subjected to
gender-specific violence, such as sexual harassment in the workplace.”*

Our apex Court did in fact specifically recognize that Sexual
Harassment of women at workplace constitutes infraction of rights to human
dignity, equality of Opportunities in Public - private sectors of employment
and freedom to choose avocation and profession by explicitly referring to
aforesaid recommendation - It also instituted an ad hoc  complaint
mechanism to safeguard the interests of women during the pendency of
legislation* by Indian Parliament. It is submitted that women with disabilities

¥ See infra fn 106-110 angd accompanying the text for its comparison with article 27 of CRPD.

7 See General recotnmendation no. 18 “Disabled women® adopted by committee at its 10" session 1991,
The recommendation recalls paragraph 296 of the Nairobi Forward-looking Strategies for the
Advancement of Women, in which disabled women are considered as a vulnerable group under the
heading "areas of special concem", It also affirms its support for the World Programme of Action
concerning Disabled Persons (1982).

39

" See general recommendation no. 18, see also article 13 of CEDAW. Supra note 4.
See

general recommendation no 19 *violence against women’ adopted by committee at jts 11™ session
1992,
See General recommendation no. 19, Para No, 18 of CEDA. See also, The Discrimigation
(Employment and Occupation) Convention, 1958 (No. 111}, which addresses discrimination in
employment on a number of grounds, including sex, and requires that ILO member States to declare

4)

* Idat Para 17. Also See Para 3. See also General Recommendation No. 12, Violence against women’

adopted by committee at its 8% session 1989. 1 at Para 1.

Vishaka vs. State of Ragjasthan AIR 1997 SC 301 1, Apparel Export Promotion Council v. A K. Chopma
AIR 1999 g¢ 625, Medha Kotwal Leie and Others. v. Union of India and Ors W.p. {Ctl.) No.173-
177/1999 dated 26.4.2004,. Punjab Nationa] Bank v. Astamija Dash 2008 (7) SCALE 25

At present, the hill [The Sexual Harassment of Women at the Wortkplace (Prevention and Redressal)
Bill, 2004] is pending before the Rajya Sabha

43

_—____

79
JL.S Law Review

2009]

ZhilS : d

. ; ble bodied women an

edestal in comparison to 2 In our

stand at a far 10w?;ir?t mechanism should ad(.iressed the same. i
therefore the comp complaint filed by woman

- - H a . .
humble opinion, Whenever o d to hear the same must invariably

iaabili iry committee constitute - doance
ﬁlsabglgégl;eﬁg;genting PWDs. To this date there is hardly any gui
ave

i isabilities at
ilable even from UN to secure freedom of women with disa
available _
workplaces against sexual barassment.

[II. Convention on the Rights of the Child (CRC) 1989

i f
: inci i a carta of Human rights o
This convention® principally is a magn: ghts of PWDs";

ildren and as such has no direct bearit 1§ on ermp 1oy$entwr}1mle article to the
- cnl it is worth mentioning that it has_ dedl-cat a “Recognizing the
nevelthg :}iisldrcn with disabilities and it mentions 111t:1r Zh?, aocorgmce with
cause o . : i ce extended m dan
: disabled child, assistan . henever
special I:lhezdzfoé: present article shall be provided free of charge, when
paragra

i f the parents or others
ing i financial resources o : ‘
o Bora e a(';c':i)u:lstﬂfe that the disabled child has effective access

. ild, - ilitati i reparation
S s ' ini Rehabilitation services, p

an i tion, traxmng, ..... W the
il IE;GGIVZ: dves in a manner conducive to the child's achieving
for employment ......

N including his or

fullest possible social integration and m,‘i%w%hui d;::;ﬁi;n :h?f:}?ildrfn with
iritua £, »

her cultural and spiritual developmen 1 society in general and of

isabiliti tive units of the civi in. : _
dlsall)lh,tlﬂ:n:\ ssélclfof 1.icl)ldulfm'tic:ulalr seems to be the objective behind this
employm:

g . . 1 =
o

ies, it vi thing and as a B El i)
e Vl?huﬂiu:?zfnt?mﬁ rights of children with dls:lggtée; o
swndauti}iet:bovq proposition may be contested, if article 23 o
course

» 49
with article 4. . ~
V. International Convention on the Elimination of All Forms of
IV. Inte

Discrimination (CERD)

3
5 ]

B See supra note 5. This convention is ratified by India in

i 5.
% Gee article 23, supra note e
Care of Refugee children
“ {datPamZand3 . . ection form abuse) and 22 (
i th Article 19 (prof
4 Compare Aricle 23 wi

2 . § e -
l\alySlS Gf this convention from the Standpolnt Of dlsﬂblhty perspmtl\‘e sCC C]lﬂptel 8
For a fuller a 2 s
at ] P4, UN. Doc. A}9464 (Dec. 21, 1965).Ratlﬁcatlﬂﬂ by ].Ildlﬂ.

5 See G.A. Res. 2106 (XX},



80
ILS Law Review
[Vol I

Convention’s principle objective j

ol VWUVE 15 to create space for dj

e discﬁnﬁnatiglels ;n‘:olzlrle:icnces that use difference as a gogfge;:? C;e i;-nd_ .

Toony onat ap,p e bappv:ar logical to extend the grounds on wl)fic ll11 S'lo'n

T arf: eyond Yhose directly related to the id F racs

: guage, to include, for example disabilityege?zfc; rz;: 3
> 18 . ndly,

V. Convention
on the Protection of ;
the R )
and Members of Their Families (CPR tghtsl ;Z"OAII Migrant Workers

g

migrant workers inter aljg
the

tolena i on g:round of other status and t i
1OCER 2 ;s(aj}:l;tgdbgsefi .dm‘cﬁmination in the light ofhiflfe;alrg;;;t? ouncfl
o op o K : PINIo juris. So far as, nondiscriminat; n th
Jays gy }‘)‘M)lf;nrzfl: 1S Concerned, article 25 is mosgt relevalim\;nh?a}t:qn - t}'1e

workers shall €njoy treatment not Ie:ss,favoc l’nnlterﬂall la

urable than

that which applj .
pplies to nationals of th
employment related iy ¢ State of employment in respect of** g

Rim Law & Poii
52 olicy Journal J. ;
G.A. Res. 45/158 anuary, 2009 18 Pac. Rim
5 % vat 11, UN. Dog, AR X L. & Pol'y 283, 5
» If;or various definitions see its mﬁ;]ez es,v] 45/158 (Dec, 18, 1990}, ee PP 287 ot seq.
at pamgraph 1 article 25, M

——

2009]

———

81

ILS Law Review

SECTION TWO

An Outline of Pre CRPD Disability specific employment related
International Human rights standards

Having briefly surveyed the International human rights standards
reflected in International bilt of Human rights, UN thematic conventions , it
would be appropriate to embark upon the analysis of those standards which
are evolved by the community of Nations exclusively for protection and
enforcement of Fluman rights of PWDs. A careful look on these standards
reveals that they are mainly of two types- a. soft law standards (Legally non

binding) and hard law standards ( legally Binding). In order to make the
discussion systematic we propose to analyse these standards in following

chronology.
I Pre CRPD Disability specific Human rights Law standards.

I1 CRPD
T11. Post CRPD

In this section I will discuss Pre CRPD standards and in Sections three
and Four CRPD and Post CRPD Scenario would be examined.

Although UN has adopted a number of instruments to safeguard
Human rights of PWDs™, its initiative in the form of U.N. Standard Rules on

Equalization of Opportunities for Persons with Disabilities*®, deserves special
mention owing o its influence on further revolutionary developments finally

reaching the culmination with the adoption of CRPD by UN,

% Qe for a brief account of these standards “Charles D. Siegal- fifty years of disability law: the
relevance of the universal declaration” ILSA Journal of Intermational & Comparative Law Spring,
1999 5 ILSA J Int'l & Comp L 267. The most prominent instruments are 1975 Declaration on the
Rights of Disabled Persons G.A. Res. 2433, UN. GAOR, 30th Sess., 2433rd mtg,, UN. Doc. 20.7.1
(Q)-(vi) (1975), 1983: G.A. Res. 36/77, at 176, {J.N. GAOR, 36th Sess., Supp. No. 77, U.N. Doc.
A/RES/6/7T (Dec. 8, 1981){To Celebrate International Year of Disabled Persons}, {As a part of

international decade of disabled person from 1982-1991. It is subject to periodical review and recently

secretary general of UN has submitted Fifth quinquenmial review and appraisal of the World
abled Persons A/G2/183 pursuant to Para 16 (a), General

Programme of Action concerning Dis
Assembly resolution 62/127 dated 18" December 2007} International World Progrumine of Action
Concemning Disabled Persons, G.A. Res., UN. GAOR, 37th Sess., Supp. No. 51 (£1982), 1989: Tallinn

Guidelines for Action on Human Resources Development in the Field of Disability See generally

G.A. Res. 38/28.

At regional level also there are number of Initiatives. See African Decade of Disabled Persons (1999-
2009), The Asian and Pacific Decades of Disabled Persons (1993-2002) and (2003-2012), Arab
Decade of Disabled Persons (2004-2013), Council of Europe Disability Action Plan (2006-2015),
Decade of the Americas for the Rights and Dignity of Persons with Disabilities (2006-2016). See for
brief analysis of these regional initiatives’ Fifth quinguennial review and appraisal of the World
Programme of Action concerning Disabled Persons of UN secretary general, Sixty third session of

UN general assembly, A/63/183, Paras 15-25.

% See supra note 23,.
7 See supra note 13
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1. U.N. Standard Rules on Equalization of Opportunities for Persons
with Disabilities
On December 20, 1993, the United Nations General Assembly adopted
the Standard Rules on Equalization of Opportunities for Persons with
Disabilities (the Standard Rules) by resolution 48/96 while concluding the
International decade of disabled Persons {1982-1993]. Though not legally
binding, these rules have a considerable impact on policy-making and actions
concerning persons with disabilities in many parts of the world®® and they are
monitored by special Rapporteur™. Rule 7 is a graphic exposition of various
aspects of the right to work for persons with disabilities it reads:

States should recognize the principie that persons with disabilities must
be empowered to exercise their human rights, particularly in the field of
employment. In both rural and urban areas they - must have equal
opportunities for productive and gainful employment in the labour market,

* Laws and regulations in the employment field must not discriminate
against persons with disabilities and must not raise obstacles to their
employment.

» States should actively support the integration of persons with
disabilities into open employment. This active support could occur
through a variety of measures, such as vocational training, incentive-
oriented quota schemes, reserved or designated employment, loans or
grants for small business, exclusive contracts or priority production
rights, tax concessions, contract compliance or other technical or
financial assistance to enterprises employing workers with
disabilities. States should also encourage employers to make
reasonable adjustments to accommodate persons with disabilities.

* States' action programmes should include:

o  Measures to design and adapt workplaces and work premises

in such a way that they become accessible to persons with
different disabilities;

59

The Stendard Rules are of major importance and constitute a particularly valuable reference guide in
identifying more precisely the relevant obligations of States parties under the Covenant.” See supra
text accompanying Fn 23-29 | Sec also World Health Organization, The U.N. Standard Rules on the
Equalizations of Opportunities for Persons with Disabilities: Government responses to the
implementation of the rules on medical care, rehabilitation, support services and personnel training,

See for example “Moniloring the implementation of the Standard Rules on the Equalization of
Opportunities for Persons with Disabilities [E/CN.5/2002/4 Report on Third Mandate of the Special

Rapporteur] It also proposed a supplement to the Standard Rule. See also Part IV of the Standard
Rules supra note 23,
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o Support for the use of new technologies and the development
and production of assistive devices, tools -and equ1pm¢=jnt and
measures to facilitate access to such devices and qupmmt
for persons with disabilities to enable them to gain and
maintain employment;

6 Provision of appropriate training and placement and ongoing
support such as personal assistance and interpreter services.

e States should initiaste and support publilc -awareness-Taising
campaigns designed to overcome negative attitudes and prejudices

concerning workers with disabilities.

e In their capacity as employers, States should cFeatc. .f_'avoyrable
conditions for the employment of persons with disabilities i the

public sector.

e States, workers' organizations and emplo.yers Sh'Ol:ﬂd coop;arate tc;
ensure equitable recruitment and pn::monon policies, enmp oymf:nt
conditions, rates of pay, measures to improve the work envu;mntehn
in order to prevent injuries and impairmen.ts and measures 011' ) ez
rehabilitation of employees who have sustained employment-rela
injuries. | |

e The aim should always be for persons with disabili-tles dito 1:)113?;151
employment in the open labour market. For persons with 1 sa. _1t1 1Of
whose needs cannot be met in open employment, smal' uni Ist !
sheltered or supported employment may be an altmt1ve. ;f
important that the quality of such progr'ar_nmes be assc's§ed ;n tezrrr;s; ¥
their relevance and sufficiency in provn_img opportunities for p
with disabilities to gain employment in the labour market,

Measures should be taken to include persons with disabilities in

training and employment programmes in the private and informal

60
sectors.

States, workers' organizations and employers should cooperate with

ns of persons with disabilities concerning all measures to cre-cate
including flexible hours, part-tn}‘Le
attendant care for persons with

organizatio il
training and employment opportunities,
work, job-sharing, self-employment and
disabilities.”.

€  Ses Rule 7 Para 1. Supra note 23

i i i f CRPD
i [dat Para? Supta note 23. seeinfra 111-112 for comparison of rule 7 with article 27 o
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2. Appointment of Special Rapporteur for Disability

In order to fully mainstream the human rights of PWDs, UN decided to
appoint special Rapporteur.” After assuming the office, he commissioned a
Global Survey on Government Action on Disability Policy. Of the eighty-
three responding states, only thirty-nine had enacted new disability legislation
since the 1992 Report, which the Rapporteur found surprising. He lamented
that only a few states had rights-based legislation, as opposed to welfare
based legislation.” The office of the Special Rapporteur also launched full-
fledged media awarencss-raising campaign The Right to Education and
Employment (2005)*, which received worldwide attention, Although this
production was designed to target a predominantly Arab audience and
featured Arab persons with disabilities, it has been in demand in a number of
African and European countries and has been used by organizations of
persons with disabilities in the United States of America. This production has

won a number of awards over the past three years at international theme-
driven film festivals. '

At this juncture, it would also be apt to briefly analyse the standards
evolved by ILO, which is a vital Institution for streamlining employment
related human rights of workgrs including workers with disability,

Standards evolved by ILO

The TILO has adopted a set of conventions together with
recommendations and has evolved extensive Jjurisprudence for safeguarding
employment related human rights of workers with disability. In the
Discrimination (Employment and Occupation) Convention of 1958
(No.111)®, the ILO provides an prominent definition of “discn’minatibq" in
the workplace, in which it elaborates: "any distinction, exclusion or
preference made on" any of the grounds specified in the Convention itself or
specified by the State concerned "which has the effect of nullifying or

The first Special Rapporteur for Disability, Bengt Lindquivist of Sweden, was appointed in 1994, and
had his comnission renewed in 1997 and in 2000. See United Nations Enable, The Special Rapporteur
on Disability of the Commission for Social Development, http:/fwww.un.org/esa/socdev/enable/
rapporteur.htm. The eurrent Special Rapporteur for Disability is Sheikha Hissa Al Thani of Qatar. See
also For an insider's perspective on the role of the Special Rapporteur, see Bengt Lindgvist, Standard
Rules in the Disability Field - A New United Nations Instrument, in Human Rights and Disabled
Persons, in Human Rights and Disabled Persons 69 (Theresia Degener & Yolan Koster-Dreese eds.,
1995), at PP 63. . ]

See Bengt Lindqvist, Government Action on Disability Policy, A Global Survey (1997)Para 16

See Para 26 of “Report of the Special Rapporteur on Disability of the Commission for Social
Development on monitoring of the implementation of the Standard Rules on the Equalization of
Opportunities for Persons with Disabilities, 2003-2008, E/CN.5/2009/1,

Available at http://www, ilo.orgfilolex/cgi-lex/convde

LX)

[A]
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impairing equality of opportunity or treatment in employment or
occupation.®

Again article 5 clarifies that afﬁxmativ_e actions and other s.pecuﬁ
measures may not be considered as discrimination ugder tl.le Conventlflzive
inter alia provides “Any member may, after consultation \‘mth df'epresgr; athat
employers' and workers' [organizations], where such exist, et.errmn . that
other special measures designed to meet _the particular requiremen S
persons who, for reasons such as reees dlsab}ement, - areb gf(:lne ezlr
[recognized] to require special protection or assistance, shall not be deem

NN
to be discrimination.””

Taking a leaf from the full participation and equali.ty them.e of tga
International Year of Disabled Persons declared by the Um?:ed Nguf?ns, ()3
[LO adopted Vocational Rehabilitation anfl Employmer}t (Dlsablf ; ef:_r;onsa
Convention No. 159% and Recommendation No. 168 in 1983. It defiries
"Persons with disability” as "an individual whose prospgcts of seménng,
retaining and advancing in suitable employment are _subst.antlalljlz' ﬁrgec}ucebl as :
result of a duly [recognized] physical or ment.al impairment. dlt 0 1ged
member states to take measures consistent w1th' ngtlonal con tloni_ anal
national practice, "to formulate, implement and pen(')'dlcal}y rev:fw a na 19’51 )
policy on vocational rehabilitation and emplbyment of d1sal'nle perslons. -
further stipulates that such policy "shall aim at promotm%ﬂe}r:r.ip (;lymthe
E)ppdrtunities for disabled persons in the open [labor} market. inal yl,e e
Convention requires that such policies "shall be based on the prll’ﬁ:l}‘)' act
equal opportunity between disabled worker-s and workers. genera ){'t "
reiterates that "special positive measures aimed at [ensuring] ec}{ua i yhau
opportunity and treatment between disabled workers rcmd other W(l)(r erf? 2s
not be regarded as discriminating against other [non-disabled] workers.

i it i i brief look at a Code of
At this place it is also important to ha\{e a brie . .
Practice” evolsed by ILO. “The objective of this code is to prov1de. practl.cal
guidance on the management of disability issues in the workplace with a view
to: .
(a) ensuring that people with disabilities have equal opportunities m
the workplace;

% [d at article 1(2) and (b)

5 1Id at Para 2 of article 5 ] )

6 available at http://www.ilo.org/ilolex/cgi-lex/convde

¥ 1d at article 1(1)

" Id at article 2

" 14 at article 3 _

5 i infra text accompanying fn 72-85 . )

™ lSde:t‘:lfgliii‘nj;i:; disability in the workplace.” ILO code of practice Geneva, h)ter::tlﬁ;;gl:::;::
Office, 2002 Code of practice, disabled worker, rights of the disabled, human resourc

15.04.3
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(b) improving em
ployment prospects for pers ith di
=y . . on pe, .
fac:htatn%g recruitment, return to 1‘3” iy S _‘:ll)th disabilities by
opportunities for advancement; » JOO retention - and

(c) promoting a safe, accessible and healthy workplace:

d) assuri
(d) assuring that employer costs associated with disability among

employees are minimized — j ;
. — including health car ;
payments, in some instances: g health care and insurance

(¢) maximizing the contributi
ontribution whi . S
make to the enterprise”™ ch workers with disabilities can

The Code also defines number of important concepts-

Th i
the job 1221;.1 d?jjusg.nent or accommodation is defined ag *. Adaptation of
. ;nodif g ac Jusnne.nt.and modification of machinery and equi n o
working tim::atl.oél Managing di§abﬂity in the workplace of the j ocholzmét
environment toal;royigrk organization, and the adaptation of the wz?k’
) € access to the pl .
employment of individuals with djs.':1b1'litiesl,a"%.::e of work, to facilitate the

Disability mana 1

) ; gement is defined as

desi i : .

coorgnl' e:tég ft‘;;%:;te at::(ei C?P{Oymeﬁ'; of persons with a disability through a
- . aking into account individual

environment, enterprise needs and legal responsibilities.”” B riork

While definin iscriminati :
g discrimination, th o i

111 . . .

.....Distincti : , the code inter alia i

measuresm(:fl‘on or pl‘f%ferences that may result from application OIE‘I‘:VId“%;

rouirem Pr9tect10n and assistance taken to meet the Pem

q ents of disabled persons are not considered discriminatory,,gamcular

[13 H
A process in the workplace

Impairment is defined as “An Tl
physiological or physical ftmctiml_my loss or abnormality of 2 psychological,

Mainstreaming is defin
5 ed as Including peo le with TINE NI :
employment, education, training and all sectors of so'::iaty.Tr9 =

Th .
e code also lays down in detajl General duties of employers and

™

" IdatParai.1 PP|.

Id at Para 1.3 PP 3
Id at PP 4
IdatPP 5
Idatpp6
IdatPp7

Sec PP 10 -16

=
3

77
™
79
11}

——_._..__
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provides Framework for the management of disability issues in the

workplace.”

The code also deals with various employment related aspects like
recruitment™, pmmotion83 , Job retention™, Adjustments85 and Confidentiality
of information®. However, a detail discussion of the same is beyond the
scope of this paper. It is also to be noted that although the code is not legally
binding, the state parties may use the same while formulating strategies for
managing employees with disability at workplaces. Courts may also employ
this code while interpreting the relevant laws.

Movement towards adoption of CRPD

Within the U.N., the adoption of a disability-specific convention was
first suggested in 1987, by Sweden and Italy. However, the idea was resisted
by member states. Some States (including - the UX. and Japan) raised
objections based on cost, while others (including (ermany and Norway)
considered that the existing conventions provided adequate protection. Two
years later, Sweden again proposed the drafting of such an instrument. This
too was rejected and, in 1993, the General Assembly decided to adopt the
non-binding Standard Rules rather than a mandatory treaty, which have
already been analysed. Gradually the efforts of disability rights organizations
intensified, resulting in holding of  first World Non-Governmental
Organization Summit on Disability, attended by disability organizations from
all over the world, including those with consultative status at the UN and its
positive outcome was the securing of Beijing Declaration on the Rights of

Persons with Disabilities in March 2000.”

The message of the Beijing Declaration was clear: “We share the
conviction that the full inclusion of people with disabilities in society requires’
our solidarity in working towards an international convention that legally
binds nations ..”*%. We hercby send out a call to action ... to ensure the
adoption of an international convention on the rights of all people with

disabilities.”™

In 2000, the U.N. Commission on Human Rights adopted a resolution
which urged the High Commissioner for Human Rights (in conjunction with

8 Gea PP 17-19

R See PP 20-25

# See PP 26- 28

See PP 29-32

See PP 33

¥ See PP 34-35

¥ Beijing Declaration - on the Rights of People with Disabilities - in the New Century,
http://www.icdri org/News/beijing declaration on the right htm

# |4 Para 5

*  1d Para9

&%



88 ILS Law Review [Vol. I

the Special Rapporteur on Disabili
sability) "to examine measure:
" _ eur . s to strengthen
fo ostz.;it;;niir;i fl;nétc;?gsooghz human rights of persons with disabilgitties atlllls
sals from interested parties®. R i
- ' rop int . Responding to
e, the High commissioner commissioned a comprehensive studyginto ttﬁ:

treatment of disability in the existin
. t m. Thi g
in 2002 as the Quinn and Degener regw';e“a,_t% system. This study was published

0 .
Assemblrjl( E;:eltfzger 19, 2091, the_Thlrd Committee of the U.N. General
i ofpthe % r;solutlon calling for the establishment of an Ad Hoc
integral international N. to consider proposals for "a comprehensive and
of persons with dina (."(?r_lvm;zt'l'on to protect and promote the rights and dignit
was expand éd t()sablhtles. Howeyer, soon the mandate of the Committez
commencsiiheTs Ic(:c?ve_r thc_ dfaﬂll}g of a convention and it actually
draft text com '1::1 in its Third Sfassmn in May 2004. It had the benefit of a
Committee corllJ 11 p by its Working Group”™. On August 25, 2006, the
" dialflt‘;g its ﬁ*_«e year long task by reaching agreement 0;1 the
Disabilities (CRPD ternational Convention on the Rights of Persons with
group, was )- The agreed text, having been revised by a draftin
adopt:ed b t;lppéoved by the Ad Hoc Committee on December 5th an(gi
rights treaf ‘;1?1 ;rn eral Assembly on December 13" 2006. This new human
Sy Y, . e sl_‘. of t.he 21st Century, was opened for signature on March
Hliicstone ia;ll‘lthentered into force on 3may 2008.This marked a major
enjoyment of aﬁ Eg;jn t(i-i gﬁ?mot(cl, protect and ensure the full and eq1]1a1
. S
disabilities, and to promote respez?fofuggimghn;in?:dg;{n& of persons with

Thus having b 'e :

. ’ riefly dealt with the background to the convention, n
ot convent W

we will turn to analyse its employment specific Provisions’. o e

SECTION THREE
Right to work and Employment in CRPD

I i .
foundatti ;:s begf?ng Rtg;:) sc(li}):vorfth thlls paper to delve in to the Jurisprudential
' - Nevertheless, it is plausible to ar ] i
E(;I\::Zr:éo;l ha;s made a I"hllosophjcal dent into International %—quinalxlla Lgtgis
ot egal theory. It is one of those few hard law instruments, affordi "
r;laﬁzast tatus ;‘0 first and' second generation of Human rights for se::urin ﬁlxllgl
ion of Human rights of PWDs, It has also made enforceable wl%at is

" C.H.R. Res. 2000/51, P 30
" : . (Apr. 25, 2000 i : i i i
;S}eiG;rald S T s ), available at hitp:/fwww.internationaldisabilityalliance.org/
S(;,e G Xs RS;/I gssj,zU.N. Doe. A/RES/56/168 (Feb. 26, 2002)
R I'in.:ible .Pmm:g’ P 31; UR]:I Doc. A/RES/58/246 (Mar. 11, 2004). }
rights/adhoc(,:on_htm srflg al: ful:ts of Persons with Disabilities, hitp://www/un.org/esa/socdev/enabl
0 Anna Lawson,” The United Nations Convention on Rights :ty IE:moEs/

with dlsabllltles I ! CUSEe L. & Com. 563 Sprin 2007. Fn 120
i
CW €1a or ia“s dawn in 34 Sym se J. Int'l 3 g

93

referred to as Third generation Human rights viz. right to development. It is
clearly informed by the principles of participatory justice, human dignity,
right to equal opportunities - and considerations and reasonable
accommodations. 1 submit that in order to fully realize the cherished
objectives of this convention, it should be construed by adopting disability
human rights paradigm”. C '

Obviously, with the entry into force of this convention, state parties

have to abandon medical model® of disability and also considerably
transform’’ the social model®, so as to empower PWDs with human rights.

For the same, the disability human rights pzalradig_rns”3 is extremely significant,
which combines the best aspects of the social model of disability, the human
ties approachmu, to create 2 holistic and

right to development, and the capabili
comprehensive rights theory.

~ Inthelight of these prefatory observations, let me examine and analyse
guarantee of human right to employment to PWDs as enshrined in CRPD.

The Convention has dedicated an exclusive article to human rights to

work and employment:

% - Gee for excellent jurisprudential analysis Michael Ashley Stein+,” Disability Human rights’95 Calif.
L. Rev. 75, Feb 2007. See also Michael Ashley Stein* and Penelope J.5. Stein “Beyond disability civil
rights’58 Hastings L.J. 1203, June 2007;, Michael Ashley Stein* & Janet E. Lord “Jacobus tenBroek,

* Participatory Justice, and the UN Convention on the Rights of Persons with Disabilities, 13 Tex. J. on
CL. & CR. 167, Spring 2007. :Michael Ashley Stein & Janet E. Lord, The United Nations

Convention on the Rights of Persons with Disabilities as a Vehicle for Social . Transformation, in
National Monitoring Mechanisms of the Convention on the Rights of Persons with Disabilities

{Comision Nacional de los Derechos Humanos de Mexico, Network of the Americas & Office of the
‘United Nations High Commissioner for Human Rights eds., 2008); Michael Ashley Stein & Janet E. |
Lord, The Nommative Value of a Treaty as Opposed to a Declaration: Reflections from the Convention
on the Rights of Persons with Disabilities, in Implementing the Right to Development 27-32 (Stephen-
-P. Marks ed., 2008)
%  rThis model that considered "handicapped” individuals as naturally excluded from mainstream culture,
Due to this medical based pathology disabled persons have been either systemically excluded from
social opportunities, as in the case of receiving social welfare benefits in lieu of employment, or have
been accorded limited participation in those opportunities, for example by having their education
circumscribed to separate schools, See Michael and Penelope , June 2007 id at PP 1207
9 For limitations of social model see Michael feb 2007, Fn 89-96 and accompanying text.
% 1n contrast to a medical model, disability rights advecates have argued for a social mode! of disability.
According to this view, the constructed environment and the attitudes that it reflects play a central role
in creating what society labels as "disability." Thus, factors external to a person's impairments

determine how disabled that individual will be from functioning in a given society. A blunt version
of the social model is that of feminist disability rights advocate Susan Wendell, who avers that "the

entire physical and social organization of life" has been created with the able-bodied in mind. A more
nuanced description is by philosopher and disability rights commentator Anita Silvers. She argues that
being biologically apomalous is only viewed a3 ahnormal due to unjust social arrangements, most
notably the existence of 2 hostile environment that is "artificial and remediable” as opposed to "natural

and immutable." 1d at PP 1207-08, See Fa 17-21 and accompanying text,
% For excellent exposition of this paradigm sec, Michael Ashley Stein+, Feb 2007. Fo 162-182 and
une 2007 Fn 93-5% and

accompanying text See also Michael Ashley Stein* and Penelope 1.8. Stein,

accompanying text.

10 For excellent critique Michael 2007, fn 123 -161 and accompanying text.
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It reads, Article 27 - Work and Employment

L.

S . . .
O;a:;s elt’;rzets)al;eicog}?hze the ngh't qf persons with disabilities to work,
= B 12 with others; this includes the right to the opportunit
I, env]_fo nfn wirtl;:re.ely chos.en or accepted in a [labor] marke)t(
with disabilities. g::ztes tl’irggsen,sll:;(lzlluséi‘? andgc poriaded o
i . : ateguard and pro
diil;;?ondof 'the right to work, including for those whpo ;1:0::3_ =
y during the course of employment, by taking appfo;;;;t:

steps, incluc_iing through legislation, to, inter alia:

(a) irc;lhlibit discrimjnatio_n on the basis of disability with regard
condjtrlnatters concerning all forms of employment inclugj
lons of recruitment, hiring and en;ploymerr:tg

continzance of emplo
yment, career advan
and healthy working conditions; E .

(b) tl:;gltsec‘:' i:ﬁe t111'1g_hts of persons with disabilities, on an equal
: others, to just and [favorable] condiéi
- . . ons
;1;1-Edugg equal opportunities and equal remunera(t)i{):ofl"g’
of equal value, to safe and healthy working conditionsr

(c) Ensure that ith disabili
persons with disabilities are able to i i
with ex
[labor] and trade union rights on an equal basis wit;rgi;;?ﬂr

g e I

(d) E:;bfl persons with disabilities to have effective access to
glace;' techm.cal and vocational guidance [programs
Placement services and vocational and continuing training; .

(e) Promote em van
ployment opportunities and c
- 0 B VR areer d
for persons with disabilities in the [labor]-mark;c as ;Z?}ent
, as

f g
1 1

(D Promote opportunities for self-employment, entrepreneurship,

(g) Empley persons with disabilities in the public sector:

P
{h) p;%r;c;tes;hte employment of persons with disabilities in the
ctor through appropriate policies and measures

2009] ILS Law Review 91

(i) Ensure that reasonable accommodation is provided to
persons with disabilities in the workplace;

(j) Promote the acquisition by persons with disabilities of work
experience in the open [labor] market;

(k) Promote vocational and professional  rehabilitation, job
retention and return-to-work [programs] for persons with

disabilities.
2. States Parties shall ensure that persons with disabilities are not held in
slavery or in servitude, and are protected, on an equal basis with others,

from forced or compulsory [labor].

A careful analysis of the above provision demonstrates that by
emphasizing on a "work environment that is open, inclusive and accessible to
persons with disabilities", it has problematize the so called hierarchy of first
and second generations of rights, thereby signaling a paradigmatic shift in
disability rights Jurisprudence. Moreover the need for the environment to
change and not the person with a. disability, is a clear expression of the
transformation of social model of disability and demonstrates a move towards
Disability Human rights archetype and to this extent it is an advancement
over earlier relevant U.N. documents. In order to fully bring home the pros
and cons of this provision, it would be edifying to compare and contrast this
important provision with its counterparts in other important UN conventions.

Icescr And Article 27

Tts comparison with relevant provisions of the ICESCR'" reveals
that unlike latter it does not treat the right to work (Article 6 in ICESCR) and
the right to just and favorable conditions of work (Article 7 in ICESCR) as
two separate rights; rather it merges both these rights into a common hole as
has been done in article 11 of CEDAW. Cleatly, article 27 views these two
rights as interdependent and inextricably linked social right. As a matter of
fact, right to employment may be said to be the species of the genus, right to

work.

e 27 has carefully tailored the contents of this
significant human right to special needs of PWDs and does also echo
disability human rights paradigm'” and to this extent; it is advancement over
relevant provisions of ICESCR. As a matter of fact the provision provides
much needed visibility to the PWDs in the open labor market and it also
reflects specificity by adapting the contents of these rights to the special
needs of PWDs. It also implicitly emphasize on a Nonhandicapping and

Evidently, articl

I Gep supra Fn 20-22 and accompanying text. -
W2 Gee italicized portion of article 27 of CRPD in the Text.
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barrier free environment. However, in some respects, article 27 appears to be

halthearted in comparison with relevant provisions of ICESCR.

Thus, its articulation of principle of equal remuneration for work of

5103
equal value’™ is rather feeble compare to the treatment of the same in

ICIESCR..thThe la_tte.r ngt only calls for, “equal remuneration for work of equal
value -wi _out distinction of any kind,” but it also particularly highlights, «
wormen being guaranteed conditions of work not inferior to those enjoyed ,by

men, with equal pay fi -104° .
s wages.l ‘% r yr or equal work;104”. The article also does not talk about

does nf)x; :garp coiltralst to- the article 6 (2) of ICESCR article 27 of CRPD
it ampelci];lyatt; Z 1:&1111::1 enﬁ?t Pto ;’m}:iloymentl with right to development and
) roductive employment. The former provi
ﬁ;lﬁli ileips tto be takep by a Sta'te Party to the present Covenant to acﬂigxgifé
- zation of this right (right to work) shall include....... policies and
echniques to ac!neve steady economic, social and cultural development and
full_ a.md productive employment under conditions séfeguardin fund
political and economic freedoms to the individual.” ¢ —

Cedaw And Article 27

. _Article 27 also clearly misses Gender dimension, fai
gmmple of Inf‘,«‘:rsf:ctionalityl0‘5 and does not at all concr,etizelihtg cfrﬁ;istg?’
' mploment rights of Women with disabilities. In this context it would be
:)I}St:’}lllctléeE to compare this article with article 11 of CEDAW., Although text
ol 5' . DAW df)es not mke any explicit reference to Women with
h;;;r ities, 1ts' article 11 articulating right to employment for women
i ;g}l:l';fn %e;:tasllrllbun;c;;'zslgil s;:}elciﬁc aspects }fl'or full realization of this right and

] » these aspects should have be
article 27 of CRPD. Article 11 clearly recognizes inalfsz?l:li?l(;tﬁ[;‘r&:eli EY
work for all hulrélsan beings;'”’ equality of treatment in the evaluation gf tho
quality of Wc?rk1 ; The right to protection ....and safeguarding of the ﬁ.u;) ti e
of reproduction'® and similarly in Para 2 of Article 11, need to mak: tl(in
;;g:ttm t:ntw:;k. ef;fective is further strengthen by enjoh;ing' discriminator;

: agains women. on the grounds of maniage and pregnanc
ECSI?;S, right to matemity. leave with pay and other comparfblegrgdciii
enefits are also secured. Again clause 3 is significant because it imposes

03
m
105
106

See Article 27 clause 1 (b) Su
: L pra note 1.
E‘ﬁe Article 7 (a) (i), supra note 8
e same may be countered by interpreting this article in the light of article 28 (1) supra note 1

The same may of course b i i
e y @ be countered by arguing that it should be interpreted in the light of article 6

See Article 11 clause 1 (a} sy

icle pra note 4
See A:qclc 11 clause 1 (d) supria note 4
See Article 11 clause 1 (f) supra note 4

107
1t
1w
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obligation on member states for periodical review of the legislation enacted
by them in the light of scientific and technological knowledge. In my humble

submission, article 27 of CRPD being an exclusive article dealing with
human right of employment of both Men and women with disabilities could
have certainly drawn the above mentioned values form article 11 of CEDAW.
At substantive level also not explicitly recognizing inalienability of right to
work of both men and women with disabilities is deeply problematic and is
incongruous with the letter and spirit of article 11 of CEDAW and article 6 of
ICESCR and article 23 of UDHR. Moreover, explicit incorporation of above
values in article 27 would have facilitated the effective enforcement of
Human rights of Women with disabilities in those state parties which have

ratified CRPD but not CEDAW.!"®

UN Standard Ruls of Equilization and Article 27

At this place it is also vital to examine whether article 27 of CRPD is
in line with Rule 7 of UN Standard Rules of Equalization.'"” When the two
are compared, we find that by and large, article 27 of CRPD reflects all the
values but one enshrined in rule 7. Unlike, the latter, it fails to highlight the
obligation on the State parties to take “steps to combat and eliminate
prejudices and stereotypes about persons with disabilities;"?

In addition, it is also possible to argue that the provision in question
does not fully reflect the plurality (Disability specific) of lived experiences of
PWDs. Tt tends to construe disability as a monolith. It also to be pointed out
that discrimination faced by persons with intellectual disability and severely
disabled in other categories of disabilities'"? are not properly arrested by this
provision by way of suggesting policy measures and good practices"". It does
not take even an cmpirical research to demonstrate that Persons with multiple
/ severe disabilities (whose disability is 100% or more) are being pushed at
the bottom of margin of employment sphere all over the world. Last but not
least, considering the universal enforceability of this convention, social,
economical, political, cultural and geographical diversities will also have to
be kept in mind, while evolving a new international multicultural human

rights order for PWDs.

10 gee gg Cook Islands, Oman, Qatar, Sudan,

" See Supra note 56
12 gee supra Fn 60-61 and accompanying text. The same is also emphasize in article 5 of CEDAW

13 In India Parlisment has shown awareness for the same by devoting an exclusive chapter (see chapter
11 of the PWD Act) in the ‘Persons with Disabilities (EQUAL OPPORTUNITIES, PROTECTION
OF RIGHTS AND FULL PARTICIPATION) ACT, 1995, Albeit in different context. -

14 Michael has usefully identified a number of good practices examples viz. State sponsored inclusive
Vocational Training, effective employment services, Identification of appropriate jobs and quota
regimes, positive cultural and attitudinal change, self employment initiatives, Preferentially Reserved
Occupations, real collaboration with civil society. See Michael and Penelope 2007, supra note 95, fn

103-182 and accompanying text
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A more fuller analysis of this rather significant provision is beyond the
scope of this short paper, nevertheless while rapping up this section I would
take a clear and categorical view that obligations arising out of this article on
member states are not merely aspirational statements'"® e, not requiring any
specific degree of legal compliance. Rather the attention should be focused to
identify minimum core of such obligations and their compliance should not
be made totally dependent on €conomic capacity and development.''

It is hoped that committee constituted for monitoring this convention
would take note of the above concerns while evolving its Jjurisprudence.

Thps, having briefly examined and critically analysed the relevant
provisions of CRPD, [ would take a cursory look at the aftermath of CRPD.

- SECTION FOUR
Post CRPD Scenario

At the outset of this section it js to be noted that right to work and
employment for PWDs is vital and as a matter of fact effective enjoyment by
them of a number of other human rights viz. Right to life with human
dignity'"’, Equal recognition before law!® Liberty of movement'" living

independently and being included in the community'2? Respect for home and

2009]
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: i ion'?* Participation in Public life'”
standard of Living and social protection

ly depends upon the meaningful enforcement. of the former‘.‘ ’Ih:;:f:;g
stq g; l};e possible to argue that this right must be mtcrprztt;(li11 zlxsr e:\liz;tion .
) ffective an

ioriti ight”. On the other hand for e 1 realiz
a:nd Przonzxff dior)lrilhent PWDs must be secure as prerequisite ?tglzluz:g tg
ng}stgn;ble .'ft)ccommodation,126 accessibility'”’ , personal mobility'“an
rea

s 129
education™ . | | n
Against this general note, [ would now bneﬂ){ e),(armne t!liv P?,i‘t Sel:tgjn
initiatives within the UN. Let me first take the bird’s eye vie
ini

family'”! right to health ' Habilitation and rehabilitation'” adequate

"'* See Maastricht Guidelines on Yiolations of Economic, Social and Cultural Rights, Maastricht, January

tre

nm?
HE
19
20
121

22-26, 1997. See also The Limburg Principles on the Implementation of the International Covenant
on Economic, Social and Cultural Rights [UN doc, E/CN.4/1987/17, Annex; and Human Rights
Quarterly, Vol. 9 (1987), pp. 122-135) ‘
For articulation of nature of obligations arising out of article 27 on member states, see Erig zhang
Supra note 20, He takes note of CESCR Geiteral Comments 12 (right to food), 13 (right to education)

accompanying text for fuller discussion,

In my humble opinion, the aforesajd views are extremely contentious to the extent they mitror the
perspective of Limburg Principles and Maastricht Guidelines because the same dent to suggest that
the legal regime envisaged by CRPD is analogous to that of; as a matter of fact » however, CRPD
radically differs from CESCR because along with problematizing the so called prospective of

made to article 4 (General Obligations) Supra note |.
See article 10 supra note 1
See article 12 supra note |
See article 18 supra note |
See article 19 supra note |
See article 23 supra note }
See article 25 supra note |

_—___

developments. |
o  First Meeting of the Conference of ggatcs Parties, was held
on 31 October - 3 November 2008,
e  After the elections of the members, the high power.
Committee has been constituted to secure.effect.we ,
monitoring of the CRPD in accordance with article 34.
e The committee has successfully met in its first session form
23-27" Feb 2009.""
e By its recent resolution general assembly has requested the

secretary general of UN to take effective steps to persu:ﬁe

. - . ]
more and more states to ratify this ?:gnventlon. It also ¢
for recruitment of PWDS within UN.

i e of

Having noted these recent developments let. me now dl%;uf:hizlinis ;
the most important major initiatives of Human rights Cc;?;lli:tls,
constituent part of office of High Commissioner of Human .

. . i
Initiatives of Human rights counc | . ,
In March 2008 at its 7" session, the Human lflghts' 013111.1:_01; flc;gl:;thei i
solution 7/9'* entitled “Human Rights of Persons with Disabilities™.
e

183 Qe article 26 supra note 1
124 See article 28 supra note 1
125 Qee article 29 supra note 1
126 Gee Article 2 supra note 1
27 gee article 9 supra note 1

12 gee article 20 supra note 1

o I i i the wehsite of UN,
130 E‘leﬁ ?l:gﬂ:i%i?lg cﬁ’ this article I could not the proceedings of the same on

A ite of UN . : :
13 The proceedings of the same are not available on website o General Assambly Sixty-third session

& mber 2008, United Nations . | Siatyihivd ecssion
- Sﬂ_e A/'RES/_63/I9§ é:lilalji:; 64 (¢) -Promotion and prutt:actton o_f Pum?:wnf:ctlsappmisa] B
it CO_mmltteeF - ons with Disabilities, see also Fifth quinquennial n;v R
W ﬂljg El’hghramts 0mfn-: ?)?Action concerning Disabled Persons Report of the Secretary
World Prog

: isabilities/default
2008.. . 3 th h 2008, available at www.un.org/disal
Council on 27" Mar! >

13" Adopted by Human Rights
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reSOlution the counCﬂ C ]l]l[li“e i h I an a d] [
on, O d C no d i .V gI.I » 1N
. . : mlual lnteractl (=4 .a oglue, i
O-Ile Of its legl—ﬂal SCSSIOHS,. on the IlghtS Oi persons Wlth disabﬂiﬁes Ihe j[[’S[
()f SI]Ch dehate tO()k place m the course Of l-tS 10 SeSSiOﬂl tOCU.Sl.I‘l on key
L g

legal measures f :
or ratificati . .
Convention, fion and effective Implementation of the

The study inter ali
- 1a focuses on righ an
= e ght to work yment an,
retlglng the obh_gatlons of ihe member States notes Ei‘Jln]E‘:ItIIllp10 iri oy
) 5 € spirit of the

3 g!

. Y organization wh

profess i : ose members c :
Nation;jon,lell?cllu‘_ilng the bepeﬁts provided for byalzc }:’no a particular
alccommodatig()Is atllon_ shall impose  the duty to providergamzanons'
which to ass n, clarify the elements of such conduct and the f; reasonable
link a dens ;:ss fthe reasonableness of the accommo dation ande actors upon
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development agenda. Therefore it is actively insisting and pursuing disability
perspective in all its activities."™®
We may conclude this section on a positive note by excerpting a

passage from Fifth quinquennial review and appraisal of the World

Programme of Action concerning Disabled Persons of UN secretary general.
«While the millennium report directs special attention to gender as a cross-
cutting issue and to the situation of the estimated 36 million persons living
with HIV/AIDS in 2000,"* there is no reference to the situation of persons
with disabilities, an estimated 650 million persons, a population 15 times
larger than that of persons living with HIV/AIDS. (Estimates of the global
population of persons with disabilities are based on national data, which are
not internationally comparable at this time.) All of the Millennium
Development Goals, . including poverty eradication, universal primary
education, reducing child mortality, improving maternal health, combating
HIV/AIDS, are relevant to the goals of the World Programme of Action, as
well as to the Standard Rules and the Convention. There is an urgent need to
address the absence of more than 10 per cent of the world’s population in the
implementation, review and evaluation of the Goals and their targets,
evaluation mechanisms and indicators. The lack of a disability perspective is
undermining the objective of the Goals, which is to measure human
development benchmarks on the way to more inclusive and equitable global

development.” 140

Thus to cut the discussion to short, all post CRPD initiatives are aimed
at percolating the ends and goals articulated in CRPD deep down within the
institutional structure of United Nations. It has to be appreciated that CRPD
being an ambitious effort calling for radical transformation in political and
social consciousness requires a reasonable time for attaining its avowed
object. After all enculturing of law is a complexed process and requires fair

amount of churning.
Conclusion

' We have seen during the course of this article that Disability rights
jurisprudence has undergone a metamorphosis with the entering in to force of
CRPD. This convention is one of those rare Human rights instruments which
seek to enforce all human rights including the human rights of second and
third generations at par. Clearly, this is a radical shift and would go a long
way in strengthening a new International Multicultural Human rights order

for PWDs.
1% gee ‘Mainsireaming disability on development agenda, F/CN.5/2008/623th November 2007, 46"

session of economic and social council
13 |hid. chapter 11f, Para. 119 and 120.
140 14 gt Para 4 supra note 121
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Sustainable Development: Environmental Issues
The Forest Rights Act: Being Politically Correct
Dwarakesh Prabhakaran*

Keeping in mind the broad theme of this session, the paper will
primarily focus on The Scheduled Tribes and Other Forest Dwellers
(Recognition of Forest Rights) Act, 2006, [hereinafter the Forest Rights Act].
The Act was brought into effect in December 2007.' This paper will focus on
the importance of local communities and the role of the Forest Rights Act in

conserving forest ecosystems.
Fallacious Assumptions

The debate on protecting the tigers in our country brought forth the
indelible link between forest conservation, tiger protection and tribal rights.
The Tiger Task Force’s 2005 report has revealed that the right balance
between government intervention and local communities is necessary for any
conservation effort. 2 Also, excessive emphasis on extracting all kinds of
human activity from threatened forests has blurred the distinction between
encroachers and sustainable forest dwellers. The Report states:’

“Conservation policy in India, which aims to exclude (remove)

people from protected area, is based on the premise that all

human use is detrimental to conservation. It is also built on the’
assumption that people’s knowledge is irrelevant in the
‘management of protected areas. But again, given the reality of
the Indian situation where people live within the protected
reserves, it is important to revisit these assumptions to look for

answers beyond.”

The Wildlife Protection Act 1972, the Indian Forest Act 1927 and the
Forest Conservation Act, 1980 focus on protecting various aspects of the
ecosystem but do not recognise that local communities are not biotic
pressures. Their livelihood does not bleed the forests; their consumption of
forest resources accommodates the needs of future generations as well. The
Convention on Biological Diversity - requires our nation to protect the
traditions of such indigenous communities:* India being a party to the

convention it imposes obligations on us.

*  Student of Vth BSL LL.B. (at the time when the paper was presented). This paper was read in the
Conference on ‘Human Rights, Law & Development’ held on 9% March 2008 under the auspices of

Prof. S.P.Sathe Foundation, “Remembering 5.P.Sathe™ Now, he is LILM Candidate, Queens’ College,
University of Cambridge, UK ’
Ministry of Tribal Affairs, http://tribal nic.in/.
“Joining the Dots”, http:/lenvfor.nic.infpt/’l'TFZ()OS/index.lnnﬂ
Tbid page 109.
hittp:/fwww.cbd.int/.
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Article 8 (j) is most relevant, which reads:

Article 8: Each Contracting Party shall as far as possible and as
appropriate;

() Subject to its national legislation, respect, preserve and
maintain knowledge, innovations and practises of indigenous
and local communities embodying traditional lifestyles relevant
for the conservation and sustainable use of biological diversity
and promote their wider application with the approval and
involvement of the holders of such knowledge, innovations and
practices and encourage the equitable sharing of the benefits
arising from the utilisation of such knowledge, innovations and
practices.

Till' date, the refusal to recognise tribal rights and the haphazard
mechanisms provided in previous legislation has resulted in innumerable
disputes over rights which could never be proved due to the complete
breakdown of land records maintenance.’ Jurisdictional disputes between the
Revenue Department and the Forest Department are a continuing disaster. On
considering the kinds of human activity prohibited by the above Acts, it
becomes clear that the livelihood of tribals and traditional forest dwellers is
dominantly perceived as a threat to the ecosystem. The Tiger Task Force
opined that subjectively prohibiting all types of human activity dreadfully
harms the conservation regime:®

“They cannot collect minor forest produce because it is
interpreted to be illegal in the permit system that operates and
they cannot graze animals or even practice agriculture in many
cases. But because they live there, they engage in all these
activities. It is done illegally. It is done under tremendous
harassment and it leads to corruption. It is also completely
unsustainable as illicit use only makes the use more
destructive.”

A Role Model for Sustainable Development?

One must now examine if the Forest Rights Act will succeed as model
legislation for sustainable development. In the context of conserving the
biological diversity of our nation, the Forest Rights Act gains supreme
significance. In the statement of objects and reasons, the Act concedes that

the goal of protecting tribal rights is integral to protecting ecosystems. It
reads:

*  Madhu Sarin, Scheduled Tribes Bill, Economic and Political Weekly, May 21, 2005,

http://www.epw.org.in/epw/uploads/anicles/ﬁ?.pdﬁ
¢ Ibidn.3 at page 109,
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WHEREAS the forest rights on ancestral lands and their habitat
were not adequately recognised in the consolifiati.on of State
forests during the colonial period as well as in 1ndependf:nt
India resulting in historical injustice to the forest dwelling
Scheduled Tribes and other traditional forest dwellers who are
integral to the very survival and sustainability of the forest
ecosystem;

The political upside of the law is that it seeks to undo historical
injustices. The Act vests forest rights in the tribals and other traditional forest
dwellers. To claim these rights, a traditional forest dweller must prove that
she has resided for bona fide livelihood needs for at least three generations or
75 years prior to 13" December 2005. Section 3 offers unprecedented legal

guarantees for:
» Rights to hold forest land.

+ Rights to use minor forest produce.

¢ Customary rights.

s Community rights to intellectual property and traditional knowledge,
and

e Right to rehabilitation if evicted by the State without compensation.

However, hunting or trapping wild animals is cxl?ress:1y excluded from
these rights. Thus far, the Act symbolises the first legisiative ac_:cepta_nce of
the factual realties of tribal rights. Before venturing upon a discussion on
whether these forest rights will boost conservation measures and th.ereby
break the stranglehold of disastrous forest management, some obstacles in the

Act must be considered.
Administrative Reshuffling and Directional Malfunction

It is a historical fact that the Ministry of Environment an.d Forests was
horribly insensitive to local communities in the task of prc_xtect.mg forests. In.
its framework, all human activity was considered antithetical to forest
protection. The ministry’s sustainable development models were thoughtlcss,
Hence the Ministry of Tribal Affairs [“MTA”] was entrusted with drafting the
Forest Rights Act. Further, the MTA has been made the nodal agency for
implementing the Act. But there is cause for concern.

The Act provides for the creation of Critica.l Wildl'ife Habitats
[“Habitats”]. These Habitats remind us of sanctuaries, panonal . parks,
reserved or protected forests provided in earlier legslatlon. It is alsg
interesting to note that Section 2(b) reveals that these habitats may be cre‘ate
by the Ministry of Environment and Forests, not the MTA. In these Habitats,
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Section 4 provides for the reseftlement of tribals and forest dwellers.

Consequently, the proclaimed forest rights are not available in these Habitats.
The Act states that these Habitats can be created-if the local communities
cause irreversible damage to or cannot co-exist with the wildlife. Was this
reaction, sine causa, or was there a valid basis for such extreme measures?
Yes, human activity is the dominant threat to forest ecosystems. But, it is
important to remember that the agricultural or pastoral practices of certain
indigenous communities blend coherently with the life cycle of forests. This
is why the right to use and dispose of minor forest produce has been granted
to the beneficiaries of this law. As far as these non-hostile communities are
concerned, any threat of irreversibly damaging the ecosystem has to be
considered as insignificant. Then what, if any, threats do the Habitats militate
against? The provisions have ignored the distinction between sustainable
forest populations and encroachers. Encroachers include a wide variety of
indivifiuals ranging from the timber mafia to migrant populations who are the
actual rotten apples. This diverse range of encroachment is the actual, clear
and present danger to our national environmental wealth. Until the law
refuses to take these forces head on, the problem will not be fully addressed.
So, why make the tribals and the traditional forest dwellers look like the
spanner in the works? These apprehensions are logically unsound as the
tribals and forest dwellers are not the real menace.

Being Legalistic and Bureaucratic

The Act also seems to take satirical pleasure in legal conundrums.
Section 4 vests forest rights “notwithstanding any other law in force”. The
Forest Rights Act would thereby reign supreme in its scope of operation. To
claim forest rights, one must apply to the gram sabha, which comprises all
adult members of the village. The gram sabha shall, after following a quasi-
judicial procedure, make a resolution and forward this to a sub-divisional
level committee, which is yet to be constituted by the state governments. This
committee shall then forward the resolution with its opinion to a district level
committee, which is also yet to be constituted by the state governments. The
Act has graciously granted a right of appeal at each level to an “aggrieved
person.” Also, a scheduled tribe member or a traditional forest dweller must
complete Form A, Annexure I to the Forest Rights Act after reading Rules
6(1) and 11(1)(a} of the rules to the Act. Obviously, the rules are available in
one’s weekly copy of the Official Gazette. In addition, the tribals must attach
all relevant documentary evidence such as government certificates, research
studies, voter identity card, maps, records, affidavits, satellite imagery, etc!

The Act is fraught with bureaucratic riddting. The forest and revenue
departments are currently plagued with an infinite number of disputed claims
over lands, settlement and rights, The two departments are also at
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loggerheads with cach other with respect to inm%merable jurisdictional
conflicts. Section 3’s proud declaration that rights in disputed lands shall now
vest in tribals and forest dwellers is like screaming in a vacuum. How can the
rights vest without settling the ongoing disputes? Does this Act put an end to
all the claims under the Wildlife Protection Act, Environment Protectlon_ A‘.:t,
the Indian Forests Act and the Forest Conservation Act? Ha.rdly 50 and in its
own turn has willingly contributed a three level admir}istra?lve llnlgh!:n?are. for
vesting rights in the beneficiaries. The task of remedying hlstt?ncal mj}lst1ces
must surely address the nature of the problem it seelfs to rectlfy..It \_v111 take
generations before the sub divisional level committees an‘d district rlevel
committees are formed and the title deed for Forest Land is grar}ted aﬁer
obtaining the signatures of the Divisional Forest Officer, the District Tribal

Welfare Officer and the District Collector.
A Hesitant Clap: Fitting Square Pegs in Round Holes

The Forest Rights Act must be applauded and decried simultaneously.
The customary rights of tribals and traditional forest dwellers have now bc?en
given statutory recognition. In principle, legislative enactment should provide

greater enforcement and protection.

However, legal intervention is bound to be ridden with cnforce¥nent
challenges considering the nature of these communities. A more subiile issue
has been ignored in the midst of our rambling on remed.ymg historical
injustices. Statutory enforcement brings its own sct of culpnts..Rule base.d
administration in traditional communities is a radical_ conversion of -ﬂ:lell'
social practices and customs. Legal intervention itself is a forrr.l of political
interference mo matter how noble the purposes may be. This is further
substantiated by the fact that these communities will now have to rely on

bureaucrats for the recognition of age-old traditions.

Nigel Simmonds’s observations on theT lack of publicly ascertainable
rules in traditional communities are pertinent:

“Typically, (the) members..will find it hard to distinguish

between binding rules and settled patterns of conduf:t: thé rules

will be implicit in the way of life, rather than being discrete

objects of reflection. Settled practice will assume a normative
character to the extent that it becomes the framework for

communal trust and mutual reliance.”

His observations were made in the context of H.L.A. Hart’sé
propositions on how communities jump from a pre-legal to a legal world.

At page 183 of Law a5 a Moral Idea, Oxford University Press, 2008. Nigel Simmonds is Reader in
Jurisprudence at the University of Cambridge.
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Simmonds points out that the institution of law and its ensuing domains of
liberty and entitlement to rights can be a product of systematic reaction to
problems like “bad blood and lack of trust” within a community based on
mutual trust and reliance. His remarks are fascinating for the instant debate,
The legal intervention through the Forest Rights Act is not a response to a
problem which is infernal to these communities but to one which is external
to their practices and livelihood. Destruction by others and not self-
destruction is the problem. But the Forest Rights Act has confused both and
has, therefore set the ship to sail without a working compass. The practices of
these communities are being externally transformed through the Act for a
threat which is majorly independent of their own traditions. The legal
transition is not one where the community itself invents the additional
protection but has become a subject of coercive legalisation.

The transition into “law” will also have inevitable effects on the
community’s intra-mutual perspectives:”

“It may have given great power to those members of the
community who have come to be acknowledged as repositories
for the knowledge of rules, and in this way may have disrupted
the greater equality of power that was a feature of the older
forms of dispute settlement.”

The Act’s brute imposition of bureaucratic hierarchy resembles this
redistribution of power and dependence within the commmunities to an agency
that is hardly renowned for its swift reaction or gentle touch. This may not
pose a dilemma for many but the nature of the forces at play may indicate just
how far we can go with statutory regulation of the communities, instead of
the external factors, without defiling their traditions.

Legal Cross-Wiring

‘The chaotic structure of the Forest Rights Act may be what triggered
Harish Salve, the former Solicitor General of India to comment “It is an
unabashed attempt to put politics over environment.”’® The central
government can now claim a moral victory by having laid down the rights of
tribals and then cry foul over the typical meandering of the state governments
to constitute the necessary committees for implementation. This law is
merely a declaration of possibilities. The cost of rehabilitating tribals from

¥ The Concept of Law, Oxford University Press, 1961, H LA, Hart held the Chair of Jurisprudence at the
University of Oxford. He argued that the establishment of a legal system is to be found in the
acceptance of a rule of recognition that what ‘X enacts is law’ and that neither this acceptance nor its
persistence involves necessary nofmative or moral conclusions. Nigel Simmonds responded that the
acceptance of this ‘rule of recognition’ is 2 highly normative process and its continued maintenance
involves necessary moral commitments.

Above n.7 at page 186.

"' http:/fwww.indianexpress.com/news/tribal-act-puts-politics-over-environment-harish-salve/2741 50/,
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the Habitats will run into thousands of crores going by the Tiger Task Force’s
estimates. Financial difficulties should not be allowed to permit grotesque
' tes. But we are probably going to end up

disregard for statutory manda pr I
strangling ourselves with the legal cross-wiring of these traditicnal

communities.

In conclusion, the Forest Rights Act appears to bc_‘a work of art’;
priceless for its shine, but only worth ha.nging_up. The truth is that r;o t;orm 21;‘
scale of resettlement can ever plausibly ach1e\o:c c9mplete 1‘rehab1 1t'a };on |
traditional communities. Their livelihood. is mco‘mpa.tlble with ::1;13(
environment other than the one in which it was h1§toncally cult_lvath.
Sustainable consumption of our forests is impossiblfe w1thqu pr(?serfi:lngme:
role of tribals and traditional forest dwellers. Legal intervention itself co

. . . As
{lemma of this choice must not be brushed off lightly.
i e . e governments, we have

is deplorable and that it

at a price
the worth of this law lies at the mercy of the stat

achieved no more than accept that our past record
probably will remain so for a long time.
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Human Rights Audit Of The Indian Penal Code
Prateek S. Awasthj*

Introduction and Background

The Indian Penal Code

Code™ T 4 (Act 45 of 1860 hereinafier ¢
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Human Rights Commitments by India
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Jegislation to give domest:

e Convention on the Elimination of All Forms of Discrimination

against Women®

e International Convention on the Elimination of All Forms of Racial
Discriminaltion4

« Convention on the Rights of Persons with Disabilities’

ational act whereby a state indicates its

Ratification defines the intern.
es intended to show their consent

consent to be bound to a treaty if the parti
by such an act. Ratificatio states have sought the required
approval for the treaty on

n means that
the domestic level and have enacted the necessary

ic effect to that treaty.”
India has acceded to the following human rights conventions:

» Intemational Covenant on Civil and Political Rights’
o nternational Covenant on Economic, Social and Cultural Rights®
« Convention on the Rights of the Child’

s the act whereby a state accepts the offer or the
already negotiated and signed by

Accession i
ification but accession usually

opportunity to become a party to a treaty
other states. It has the same legal effect as rat
occurs after the treaty has entered into force."®

India has also signed but not yct catified the following human rights

conventions:

» Convention Against
Treatment or Punishment i

Convention for the Protection of All Persons from

Disappearance'

Torture and Other Cruel Inhuman or Degrading

. Enforced

the willingness of the signatory state

A signature by a State expresses
' It does not automatically bind the

to continue the treaty-making process.

N. Doc. A/34/46, entered into force Sept.

T G.A tes, 34/180, 34 UN. GAOR Supp. (No. 46) at 193, U.

3,1981.
d into force Jan. 4, 1969.

4§60 UN.T.S. 195, entere

5 India has ratified it on 1" October 2007

6 6, Vienna Convention on the Law of Treaties 1969

! o, A/6316 (1966), 999 UN.T.S.

Articles 2 (1) (b), 14 (1) and 1
G.A. 1es. 2200A (XXT), 21 U.N. GAOR Supp. (No. 16) at 52, U.N. Do
171, entered into force Mar. 23, 1976.
G.A. res. 2200A {XXI), 21 UN. GAOR Supp. (No. 16) at 49, UN. Doc. A/6316 {1966}, 993 UN.T.S.
3, entered Into force Jan. 3, 1976
9 G.A. res. 44/25, annex, 44 UN. GAOR Supp. (No. 49) at 167, UN. Doc. A/44/49 (1989), entered into
force Sept. 2, 1990.
W “articles 2 (1) (b} and 15, Vienna Conventio
Il G.A. res. 39/46, annex, 39 UN. GAOR Sup

force June 26, 1987.
12 "G.A. res. 61/177, UN. Doc. A/RES/61/177 (2006), adopted Dec. 20, 2006.

n on the Law of Treaties 1969
p. (No. 51) at 197, UN. Dac. A/39/51 (1984), entered into
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Scope of the Paper
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Death Penalty

The provisions of the Code that prescribe the death penalty have been
subject to ‘wide criticism internationally. Such provisions are found in the
Code as punishments for murder, gang robbery with murder, abetting the
suicide of a child or insane person, waging war against the government and
abetting mutiny by a member of the armed forces.

In its concluding observations and comments, the CCPR noted in 1991:

«30. The Committee expresses concern at the lack of compliance of the
Penal Code with article 6, paragraphs 2 and 5, of the Covepant. Therefore:
the Committee recommends that the State party abolish by law the imposition
of the death penalty on minors and limit the number of offences carrying the
death penalty to the most serious crimes, with a view to its ultimate

abolition.”"®

The relevant provisions of article 6 of the Covenant being referred to

are as below:

2. In countries which have not abolished the death penalty, sentence of
death may be imposed only for the most serious crimes in accordance with
the law in force at the time of the commission of the crime and not contrary

to the provisions of the present Covenant and to the Convention on the

d Punishment of the Crime of Genocide. This penalty can only

Prevention an
be carried out pursuant to a final judgement rendered by a competent court.

5. Sentence of death shall not be imposed for crimes committed by
persons below eighteen years of age and shall not be carried out on pregnant

women,
With reference to paragraph 2, the Code contains no guidance on when

the death penalty should be awarded but according to a ruling by the Supreme
Court, this can be done so only in the rarest of rare cases.!” This phrase has
not always been interpreted consistently is still a cause of ambiguity.
Interpretations of what constitutes a rarest of the rare case are also highly
subjective and practically any act can be classified as belonging to that
category. A statutory clause limiting the application of the death penalty to
certain specified objective cases would be a positive step in the right

direction.

1 CCPR/C/TI/AdA.8] dated 4 August 1997, Concluding observations of the Human Rights Committee
India. 04/08/97. CCPR/C/T9/Add 81. (Concluding Observations/Comments)
1T Macchi Singh v. State of Punjab, [1983]3 5CC 470
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minimum age.” The minimum age of criminal liability under the
International Criminal Court is 18 It is submitted that the minimum age for
initiating criminal proceedings should be increased by amendment to 14 at
the least. Further, the age considered should be that on the date of

commission of the offence.

Even if such an amendment is made, it will be important to ensure that
it is implemented properly. It is often difficult to prove in court that the
person in question was below the age of 18 on the date of the event. In the
absence of documentary proof or conflicting documents, a medical
examination may be sought to determine the age-but it can at best provide
only an approximate age within the range of 6 months.

The case of Ramdeo Chauhan is a stark and horrific reminder of what
can go wrong. In this case, the Supreme Court refused to determine the age of
the accused on the basis of entries in the school register or medical evidence,
both of which indicated him to be a child on the date of the offence, and
confirmed the death penalty for the offence of murder even though one judge
expressed a doubt as to whether the boy was a child on the date of
commission of offence.?* It was fortunate that the governor later commuted
his sentence to life imprisonment on the recommendation of the National
Human Rights Commission.”

The Supreme Court later re-examined its position and held a year later
that in case there is a doubt whether the accused was a child or not on the date
of offence, the benefit of doubt should be given to the accused child.®
Further, in a recent decision, the Supreme Court bas directed trial courts to
examine the age of the accused on the date of commission of the offence.”’
Thus, ajthough some progress has been made on this front, there remain
several challenges in the implementation of the Juvenile Justice Act.

Rape and Sexual Abuse

The law relating to rape has been criticised internationally due to
several glaring lacunae. The first time the provisions of the Code relating to
rape attracted the attention of human rights treaty bodies was in 1997 when
the CCPR noted in its concluding remarks and observations as follows:

16. ... The Committee further notes that rape in marriage is not an
offence and that rape committed by a husband separated from his wife incurs

2 Maher, Gorry “Age and Criminal Responsibility” 2005 Vol 2. Ohio State Journal of Criminal Law 493
2 gamte of the International Criminal Court, Article 26

% (200115 SCC 714 _
¥ Kumari, Ved Children and the Criminal Justice System, Infochange India News and Features, June

2007 hup://infochangeindia.org/agenda8_19.jsp {Accessed 1 March 2008)
% Rajinder Chandra v State of Chhattisgarh [2002] 2 SCC 287
7 Bakthavatchalu v. State Tamil Nadu
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definition of rape in the current Penal Code and its failure to criminalize
marital rape and other forms of sexual assault, including child sexual abuse.

23. The Committee urges the State party to widen the definition of rape
in its Penal Code to reflect the realities of sexual abuse experienced by
women and to remove the exception for marital rape from the definition of
rape. It also calls upon the State party to criminalize all other forms of sexual
abuse, including child sexual abuse. It recommends that the State party
.consult widely with women’s groups in its process of reform of laws and
procedures relating to rape and sexual abuse.*®

There is little confusion as to what changes need to be brought about.
In 1997, the non-governmental organization Sakshi and others moved the
Supreme Court with a view to insist reforms in rape law by impugning the
constitutional validity of S. 376. Although Supreme ‘court appreciated and
commended the arguments of the petitioner, it ultimately dismissed the
petition by evoking the principle of constitutional community and thereby
throwing the ball into the court of the parliament of India. The author submits
that arguments made by Sakshi and others in the relevant petition needs to be
urgently addressed by the parliament of India in ‘order to fulfil our
commitment to the letter and spirit of international human rights standards
having a bearing on gender equality.’ :

The comments referred to above also draw our attention to the lack of
any legislation concerning sexual abuse and harassment of women. Sections
376B, 376C and 376D of the Code penalise coerced intercourse that does not
amount to rape, but this is hardly adequate considering the realities of abuse
and harassment experienced by women.

The Supreme Court in Vishaka v. State of Rajasthan™ legally defined
sexual harassment as an unwelcome sexual gesture or behaviour whether
made directly or indirectly and laid down unprecedented guidelines to
prevent such harassment. It is regrettable that these guidelines have not yet
been enacted into law.

Sexual Abuse and Trafficking of Children

In January.2000, the CRC took note of the prevalence of sexual abuse
and trafficking of children and the absence of adequate protection in the Code

CEDAW/C/IND/CO/3 Committee on the Elimination of Discrimination against Women Thirty-
seventh session 15 January-2 February 2007 Concluding comments of the Committee on the

Elimination of Discrimination against Women: India
1 Sakshiv. Union of India and ors., (2004) 5 SCC 518, Writ Petition (Crl.) No.33 of 1997

2 AIR 1997 SC 3011

n
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legal equality for women in all spheres a practical reality, enacting
legislation on domestic violence and against gender discrimination and
enforcing the law without fear or favour to deal with all obscurantist and
fundamentalist elements who seek to disturb social amity and peace.®

Some Observations

The comments and remarks quoted above constitute almost entirely all
the attention that the Code has received from international human rights
treaty bodies — but the frequency and the intensity of this scrutiny is
increasing and seems likely to increase even further. There is undeniably a
need to reform Macaulay’s Code so that it adequately protects human rights
as they are understood today.

What seems to be common in many of the suggested recommendations
is that individual rights require greater protection from those within the

iristitutions of marriage and the family. Increasingly, instances of violence
and abuse are coming to light — most often on women and children but also

the elderly. There is a need to put in place mechanisms that can protect
individuals from the institutions that were assumed to protect them.

It is interesting to note that no international human rights treaty body
has commented on section 377 of the Code that punishes carnal intercourse

against the order of nature with any man, woman or animal with
imprisonment for a maximum term of 14 years and has the effect of

criminalizing homosexual acts.

The lack of any comment probably points to an increased need of
international advocacy on the part of human rights groups that advocate its
removal or may point to the hesitancy of the international community fo
address an issue that is so politically contentious today.

Both thesc factors are changing today and that this provision may draw
increased international attention in the time to come. There is now increased
international advocacy on the removal of this section both nationally and
internationally. In a series of decisions, the European Court of Human Rights
has consistently ruled that criminalization of homosexual acts constitutes a
violation of the right to privacy and that any penal law should exclude sexual
intercourse between consenting adults.”” The Law Commission of India in its
172nd report on reviewing rape laws has recommended the repeal of section
377. 1t is therefore likely that this provision will soon attract international

criticism.

¥ National Common Minimum Programme of the Government Of India, May 2004
Y Dudgeon v United Kingdom (1982). 4 BH.RR. 149; Silva Mouta v. Portugal, Eur. Ct. H.R. (1999),
416; Frette v. France, 13 HR.C.D. (2002). 91; Karner v. Austria, 11 No. 1 Hum. Rts. Brief 28 (2003).
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Corporate Social Responsibility Vis-a-vis
Human Rights: The Indian Perspective
Ranjana Adhikari’

“No success or achievement in material terms is worthwhile
unless it serves the needs or interests of the country and ils

people.”
-JRD. Tata

I. The Growing Relevance of Corporate Social Responsibility:

Business is facing challenging times world-wide and the increasing
relevance of Corporate Social Responsibility (“CSR”) is undisputed. With
the accelerating pace of globalization and increasing competition, it becomes
inevitable for companies to have clearly defined business practices with a
sound focus on public interest. Companies are now expected to act
responsibly, be accountable and benefit society as a whole. This is certainly
the new agenda of corporate social and environmental responsibility

. The primary drive for ethical business and CSR came from the USA
and Europe in the '80s and '90s, from campaigns run by pressure groups such
as Greenpeace and Friends of the Earth. Consumer boycotts, direct action,
shareholder action, ethical shopping guides, . ethical product labelling
schemes, media campaigns and ethical competitors became increasingly
effective in changing corporate p<:1rspt:ctives.1 CSR in a developed country
context would perhaps relate to issues of govemance, business ethics,
environment and human rights but in developing countries like India, CSR
would also extend to processes in nation building and socio-economic
development spheres such as regional development, rural development,
employment, education, human rights and healthcare services.”

'In the past, a company's merit was solely based on its financial
performance. But in the new millennium there is increased pressure from
investors, consumers, and employees to consider social and environmental
criteria in the way a company carries out its business. Astute business leaders
have been quick to embrace this new ethos spotting its potential for triple
bottom line benefits: profit for the economic bottom line, the social bottom
Jine and the environmental bottom line. In an information-driven economy, it

Student of Vih BSL LL.B. al the time when the paper was presented.)This paper was read in the
Conference on ‘Human Rights, Law & Development” held on 9™ March 2008 under the auspices of
Prof. S.P.Sathe Foundation, “Remembering S.P.Sathe™ Now, she is Associate, Nishith Desai &
Associates, Mumbai

' See, John Samuel & Anil Saari, “Corporate Social Responsibility : Background & Perspective”
http:ffinfochangeiudia.org/ZOOZ10045934.’Cotp0ratc-Responsibility!Backgrounder/Oorporata—Social—
Responsibility-Background-Perspective.html as visited on 3 11/08.

? See, hitp:/fwww.ciisocialeouncil.org/esr/default htm, as visited on 31/1/08.
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embrace nine universal principles in the areas of human rights, labor
standards, and the environment. Out of these nine principles, the two
principles specifically relating to human rights are

e Principle 1: to give support and respect the protection of
internationally proclaimed human rights and

Principle 2: to make sure that they are not complicit in human rights

abuses.

Global corporations are under constant pressure by the media,
governments, workers, environmentalists, human rights groups and NGOs to
incorporate basic CSR standards and sustainability strategies into their
worldwide operations - and to disclose and report on those strategies. It is
beyond doubt that the approaches of corporate culture post 80’s and 90’s
have changed drastically. In modern day business practice CSR is entwined
within all MNC’s strategic planning process. Preventive action and
precautionary approach in rectifying environmental damage at source, use of
environmental friendly technologies, preservation of biodiversity, judicious
use of energy, material and water, proper management of emissions, effluents
and waste are some of the important components of CSR.

M. CSR in Developing Economies Like
India: Philanthropy or Beyond?

CSR has been one of global business’ preferred strategies for
quelling popular discontent with corporate power. The pedagogical objective
is to scrutinize whether multinational corporations in developing countries
use CSR initiatives as a tool for its sustainability or only as a green washing

effort.
~ Many researchers have hypothesized that CSR in emerging economies

is still in a very nascent stage and suitable mechanisms do not exist to ensure

that companies practice CSR with anything other than a charitable outlook. A

number of large companies including some MNCs are engaged in health-
care, education, rural development, sanitation, micro-credit and women
empowerment, arts, heritage, culture, and conservation of wildlife and nature,
etc. Some of them have created their own trusts and foundations while others
are generous towards their favourite NGOs. For-example Save the Children:
The Magic Box' program, an In — Flight charity collection, was started by Jet
Airways in 1997 to support the efforts of Save the Children India (STCI).
TATA Motors provides desks, benches, chairs, tables: cupboards, electrical
fittings and ‘educational and sports material to various primary schools in

‘Singur.
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In India, the world's largest beverage maker Coca-Cola Inc was
engaged in a number of community-focused CSR initiatives. Coke engaged
itself in a number of environment-focused CSR initiatives, like executing the
JKO management system in 2003, under which it preserved local water
resources. It also adopted measures to reduce water consumption in its
production processes.’” Around the same time, Coke faced allegations of
presence of pesticide residues in its beverages and water resource
contamination issues. Some critics viewed their efforts as a desperate attempt

1o rebuild its tarnished brand image in India.
IV. The Bhopal Gas Tragedy: A Mockery of CSR In India

The Bhopal Gas tragedy in 1984 is a classic example of gross violation
of human rights by a MNC. This case reflects how principles of CSR are
grossly violated in India by the MNCs. Tt was in the wee moming hours of
December 3, 1984, a poisonous grey cloud (forty tons of toxic gases) from
Union Carbide India Limited (“UCIL?”) pesticide plant at Bhopal infected the
city. Water carrying catalytic material had entered Methyl Isocyanate
(“MIC”) storage tank No. 610. What followed was a nightmare. The killer
gas spread through the city, sending residents scurrying through the dark
streets. There was not even a warning by way of alarm, etc. And no
evacuation plan was in place to negotiate the subsequent human tragedy.
When victims arrived at hospitals breathless and blind, doctors were ill
equipped to treat the victims. It was only when the sun rose the next morning
that the magnitude of the devastation was clear. Dead bodies of humans and
animals blocked the streets, leaves turned black, and the smell of burning
chilli peppers lingered in the air. Estimates suggested that as many as 10,000
may have died immediately and 30,000 to 50,000 were too ill to ever return

to their jobs.

The catastrophe raised some serious ethical issues. The pesticide
factory was built in the midst of densely populated settlements where UCIL
chose to store and produce MIC, one of the most deadly chemicals. The MIC
plant was not designed to handle a rupnaway reaction. Vital gauges and
indicators in the MIC tank were defective. Further as a part of UCC's drive to
cut costs, the work force in the Bhopal factory was brought down by half
from 1980 to 1984. This had serious consequences on safety and
maintenance. The size of the work crew for the MIC plant was cut in half

from twelve to six workers. The maintenance supervisor position had been
done away with and there was no maintenance supervisor to handle the

situation.

7 Sge, Ananthi R, Doris Rajakumari John, “Coca-Cola's Corporate Social Responsibility in India ”
hup:h’www.ibscdc.org/Case_Studiw’Corporate%ZOSocial%ZOR&ponsibility!CSROOSOC.htm as

visited on March 30, 2009
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It was as a classic instance of corporate double-standards: Unjop
Carbide should have installed the same state-of-the-art technology in its plant
at Bhopal like they had in US, instead it used inferior and unprovep
technology and employed lax operating procedures and maintenance
safety standards compared to those used in its US 'sister-plant’. The motive
was not simply profit, but also control, The company saved $8 million, and

Litigation has been tortuous and compensation woefully inadequate,
‘Eventually, in an out-of-court settlement reached in 1989, Union Carbide
agreed to pay US$470 million for damages caused in the Bhopal disaster,
15% of the original $3 billion claimed in the lawsuit, By the end of October
2003, according to the Bhopal Gas Tragedy Relief and Rehabilitation
Department, compensation had been awarded to 554,895 people for injuries

lot of money for India," it actually amounts to less per victim than the Indian
railroad pays its employees for loss of life or injury. For Union' Carbide, the
settlement cost 43 cents per share. In the community right opposite the
factory, 91% of settlement survivors received Rsg 25,000 (US $552) as
compensation. Stockholders were delighted at the settlement and share value
surged, but the irony is that many Indian families had to sell all their
resources and go into debt to cover medical costs for lifelong illnesses.

After the gas leak, Union Carbide's factory was closed and for all
practical purposes virtually abandoned by the company. To this day you can
see piles of dangerous chemicals lying in the open air with warehouses full of
sacks of poisons, many of which have split open. The monsoons of two
decades have washed the chemicals deep into the soil and into the
underground aquifers which feed wells and boreholes contaminating the
drinking water leading to cancers and birth-defects. Even after almost

25years since the tragedy, the rehabilitation plan and compensation structure
chalked out have only been partially implemented.

" The gross neglect to meet safety norms and the lax approach of the

concerned corporate entities led to one of the worst disasters known to

! See, Sanjay Kumar, “Victims of gas leak in Bhopal seek redress on compensation”

.http:f/www.pubmedcentra_].nﬂxgovfmﬁclermder.fcgj?mti#SO%ﬁS as visited on April 7, 2009,
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ion i ' ”, though an
inception of the plant’s activities. “Prevention is better that cure”, gh

age old adage it still holds true.
Conclusion

While the victims of Bhopal Gas Tragedy have Ilitﬁt;;escsé\;fgl aalry fa;-
e Cnf;;mli lfliz:lltizagtﬂt%e international labor
angtclil:rrdsMgc?th ‘ilrjc;fail Ezfn;::ﬁ:caﬁd the MNCs have little re:ga:rd;1 for \221111;
f)?inng of .thc communities where they operate. ’l"hus,Jf Wbltl'eigl;;; eﬂl::ncom_

h agency comes up with a report of presence of pes ici s o
drinks, hg ncerned companies start questioning the vﬁergcﬂy of the rep
g 1? \ ce of the laboratory instead of introspecting and 1n1t1atmg‘.ij
o fx'mllm'ettllnli their own work-systems. There is a need t_o develop a mor
coherent Wld ';hi'call -driven discourse on corporate soc1al' responsibility.
‘COhel'?nt NP een v):rash" to clean the sins of pollution. It is often seen ilcsi
((leflR\ifsinI;Oti; agr new bottle -- just another trendy name for good o

i 1 d such
philanthropic initiatives by companies. There is need to move beyon:

transitory illusions about CSR. |

Every company involved in CSR needs_ to understand ﬂ:it tt}ier;e E:’lﬁi

various facets to CSR. Planting trees and adopting schooif aie;fre ncommitment

d all of CSR. What separates the wheat from the ¢ 1aff is S

. e; commitment to action. The best companies are 1 ;

B t;haflyc?elisﬂ;eir words progress to action and associate with socially relevan
ac

causes worthy of communication.
|
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Past experiences

History off i
Ty oilers very few instances of successful rehabilitation Limited

ation of Three Gorges Dam in China
of the largest dams. In India, most

SEZ rehabilitation i« e
the task is :ntrll)llsltl::jnt): &y cistnet from the rehabilitation of the past as here
- Corporate houses, Toda
willing ac . _ - loday the corporat
un deﬂikenceé)ted 1ts corporate social responsibility?, Therpsociael ‘i’:;;.iklt'has
nitiatives 1 Y companies Infosys and TATA’s have become b e
. ves lkf: e-choupal® by ITC evidences the fact tha © “enchmarks.

conference on ‘Human Rj
Prof. S.P Saq] Rights, Law & Development” heid on 9%
Abbreviati;nllfof glltinzdig“' Romembering S.P.Sathe” Nowms]hz isngimtrepmnh renp r the auspices of
A voluntary approach tha?cte: People i.e. people who are dis’placed by SEZ S
a business enterprise takes to meet or exceed stallj::li:?;s.
r expectations by

lnteglﬂtlllg S()Cial, ethlca], and cnvironmental concems togeth with th usual m L] Of revenue,
g €r h L] k1 easures f y
pr Dﬂt, and legal Obhgatlml.

ITC climinated the greedy middlemen by starting direct
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both the displaced and the developer. This research paper attempts to find
such a win-win rehabilitation model.

Background of SEZ act

SEZ Act' was enacted in 2005 and came in force in February 2006.
The act contemplates creation of large townships with world class
infrastructure. Any SEZ is divided in two parts. One is the processing area in
which all the industrial activity takes place. The other area is the non
processing area in which we have residential, recreational, and other

facilities.
The Proposed Rehabilitation model for SAP’s

The paper contemplates creation of a compact township known as the
rchabilitation zone within the non-processing area® of SEZ with limited
infrastructure. It will be divided into two areas viz. residential and corporate
farming. The two components of the model are as follows:

Residential zones
Rehabilitating SAP’s in a new-location has multiple social and cultural risks.
The model contemplates rehabilitation inside the SEZ which will mitigate
these risks. In case of SEZ the size of an SEZ can be enlarged upto 5000
hectares with no downside risk. Thus the developer can easily create a
compact township within the SEZ with essential but limited infrastructure
like community water taps, community latrines and hospitals. The developer
can also devclop a training centre to meet future workforce requirement of
the SEZ. This will on one hand enable the farmer to carry on his conventional
occupation and also provide him opportunity to be gradually absorbed in the
industrial workforce. They can also be absorbed to provide services in the
residential area created by the developer for household services in the
residential area and shop floor agents in the commercial complexes. Such a
zone will enable the developer to comply with the requirement of National
Relief and Rehabilitation Policy, 2007 on one hand and with its own social

objectives on the other.

4 Special Economic Zones Act, 2005
: of SEZ where residential and commercial activities can be carried out

Non-processing area is a part
and which is distinct from the arca where industries are set up. The SEZ act gives certain tax benefits

to developers even for this arca.
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Corporate farming: the Jarming zone

dA prloducer cornpan_y may be formed under the Companies Act, 1556.6 The
¢ ;::: oper may pliowde the company with a contiguous piece of I;.nd wl;ich is
en in consultation with the farmers. Agri
. - Agriculture has got tremend

economies of scale and even a small if sci hvated
piece of land if scientifically culti

can have produce comparable to g | - g
arge area of fragmented hold; i

land may be used for the aprj i . Tt T

gricultural operations and oth, Viti
: - ' other activities. The
armer may be mmvolved with the company in two capacities viz, employees

cost effectivle and high productivity manner.
Legal Issues in Developing Rehabilitation Zone:

Vari . .
arious legal issues are encountered while creating rehabilitation zZone

within SEZ. They have b g
permissible. een analysed to ensure that this model in legally

Creating Rehabilitation Zone within SEZ,

SEZ Fﬁnﬁg}; getrkslon 1s allowed to reside within the non-processing area of the
! Crc are no restrictions on what activiti i
; ‘ 1€s can be carried out i
non processing area. Thus, farmin i -
! g operation can be carried out in thej
_ eir.
Thus, farmers can be relocated n a compact township inside the SEZ

Is the developer entitled to tax sops?

. ff the developer has to rehabilitate displaced outside the SEZ, he will
re h:b'lio Pay all taxes and duties incidental to the construction and
et ;S tz.itlc;)in. ;l"hc SEIZ Act provides exemption to the developers ﬁ'om
Ingirect taxes like customs duty, excise du
' cus| A ty, sales tax and
;ltze; locia,l taxes .hke octroi for construction activities inside the SEZ, Tn;a:llsy
eveloper will be able to rehabilitate the displaced in cost eﬂ'ective:

k is a new i i

inclades ti]pf n?rt;‘ (l:oalgdparlga vtvexdth atix; qtl;_]ects mentioned in Section 581B of the Companies Act which
busipms o oy and N vities. It has numerous provisions that facilitate carry on agri-
Large retail chains like Reliance Fresh, |

b——._
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manner. It can save as least one fifth of rehabilitation cost which will
otherwise be incurred for rehabilitating people outside the SEZ.

Permissibility of Corporate farming:

The Companies act has been amended to include the concept of
Producer companies. These companies are permitted to carry on production o
agricultural operations. The land brought for the purpose of SEZ gets a Non
agriculture land status. There is no bar on use of non agricultural land for the
purpose of agriculture. Thus, the land inside the SEZ can be used for the

purpose of agriculture.
Sale of Agricultural Produce in DTA®:

Whatever goes from processing arca of SEZ to the DTA is considered
as import into the DTA. If the farming zone is located in the processing zone
then heavy import duty as is applicable would be applicable. Thus, the model
suggests that the farming zone be located in the non-processing area.

- Efficient Land Allocation:

A question arises whether the developer will have enough space for
other more profitable activities in the non processing zone. In case of a multi
product SEZ an area as high as 50% can be used for the purpose of creating
non processing zone. Thus, the act is quite liberal allowing enough space for
the developer space to create non processing zones. Experiences show that
developers are not creating such large tracts of Non-processing areas. Thus
the developer has enough space for creating rehabilitation zones for the
displaced. Further, the upper limit for an SEZ is 5000 hectares. Thus,
rehabilitation zones will create no impediments in scaling up SEZ operations.

Thus, it is reasonable to conclude that there are no legal hassles for
creating rehabilitation zone.
Key features of the Rehabilitation Model

This model proposes 1o create a sustainable ecosystem for the farmers
which can empower them. Corporate Agriculture can avoid most of the
disadvantages faced by individual farmer carrying on subsistence farming
with poor marketing channels and rampant corruption and exploitation at
each stage. The corporate farming entity being professionally managed will
lead to carrying on agriculture as a business and thus the small piece of land
can give sizable returns to the farmers. This model is an answer to ensure

¥ Abbreviation for Domestic Tariff Area. Any area in India which is not notified as SEZ is called DTA.
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that rehabilitation should recognise and mitigate the risk involved in any
rehabilitation.

Past experiences with rchabilitation have found that rehabilitation
impoverishes the displaced and leads to many.other vices. Michael Cernea, a
leading authority on management of rehabilitation, succinetly identified the
major problems associated with displacement and rehabilitation. This mode]
if implemented can avoid following problems.

Landlessness

The farmer is provided with residential accommodation in say a flat.
He further receives shares in the producer company which own the land and
carries on agricultural and other operation.

Joblessness

By rehabilitating the farmer inside the SEZ, the developer ensures that
the farmer is not cut off for all the business opportunities and thus he is near a
mini version of a city. Further, some of the farmer will be working on the
farmland as employee cum shareholders on the farmland. Some of the
younger farmers can be trained as per the requirement of the SEZ. As the
SEZ grows the incremental workforce can be sourced from the village from

amongst the trained pool of people. Thus, the farmers will not become jobless
and penniless.

Homelessness

The farmer being rehabilitated in the Vicim'ty will face minimum
cultural and social issues. Consultations with the farmer while choosing
residential spaces will ensure that social structure remain intact. This will

mitigate the negative physical and psychological impact of rehabilitation on
the displaced.

Marginalised

Corporatization of farming will reduce the bottlenecks in production
and marketing, It will result in consolidation of holding which will enable

them to reap benefits of cconomies of scale. Thus, this model will empower
the farmers.

Mortality and Morbidity

Appropriate healthcare facilities in SEZ will reduce morbidity. This
risk will be mitigated by sensitive, timely and carefi] rehabilitation,
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Employment opportunities | | |

There are numerous employment opportunities in SE-Z;S. Ft1.rs.t:y, tllaljé
béing near the source of buzzing industrial. and u:.:ormn-er':nla:i 11af: 1\;1 ar);m "
farmer will have abundant business opportumjcy. His basic s t1nenmmmn
shall be optimally employed in corporate farming zone. The;) n-f:);_J i neration
can hone their skill in other areas and can gradually be absorbe

industrial workforce.

Food Security |
This issue has got two dimensions. One in the food f;em}rlty ;Ji;_ tilg

farmer énd other is the food security of the country..The cultﬁr:uog 2 ) u(r)it

crops in a scientific manner in one contiguous area will allay all food s y

CONCEINS.
Benefits for the Developers

Cost of rehabilitation will come down signiﬁcantly. instead of iayqr;g
compensation they are creating an ecosystem for them which can be cheaply

created inside the SEZ because of the exemptions.

With the growing awareness amongst the farmers an_d_thc dgnamtc
NGOs, the cost in time and money term of not providing adequate

rehabilitation is higher.

Rehabilitation is not only ethically corr_ect, it .also makes esg:od
economic sense as it is cost effective and will provide the necessary

manpower for the SEZ. )
Disgruntied farmer create real danger of sabotage to the ptfperftg atnd

i i tive. Creating a stake for the affecte

erson in SEZ. It makes it less attrac a _ v
geople in the project will enable them to play a positive role in ensuring the

success of the SEZ.
Superior over other Compensation Packages:

Though paying cash compensation is allowedl in the scheme. of I;il;P

2007, it is undesirable.” When a lum-sum payment is _rnade th;r'n: le Sao " i

likeli,hood of money being spent on wastefui expend1t1c111; }a}lfm :m -
t the social life of the farmer. It may rende

E:wclelzzfezogugroﬂt-hungry brokers. The money if lost in any of the above

al Cf and Rehaby 101 I Y. f: an be
National Reli ifitat olic: g 2007 pIDV]dES alternatives in which the farmers c.

hetal . It inter aha allows payﬂ'lent Of Ca_ sh Colﬂpeﬂ.satlon to the people whose land has beeﬂ
cO eIlSath

acquired.
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will cause unimaginable misery and result into state of long term
impoverishment of the farmer and his posterity. It can also cause intense
socio-economic and cultural distraction for the displaced and can abruptly
break social continuity which can have serious repercussion on the peace and
safety of the country and also of the SEZ and its inhabitants. Paying a major
part of the compensation by shares will tie the fate of farmers to the success
of SEZ is uncertain. Further, development has a long gestation period and
farmer will not be able to reap its benefits in the near future.

Conclusion

Land-based rehabilitation inside SEZ, if handled scrupulously may turn
out to be the most hassle free and inexpensive modes of compensation.
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